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DIGEST OF DECISIONS 


IN INSURANCE CASES, RENDERED IN THE UNITED STATES SUPREME 
AND CIRCUIT COURTS, AND IN THE STATE 
SUPREME COURTS. 


ACTION, 


§26. Lire.—Demurrer.—Where the ‘complaint contains dis- 
tinct causes of action, and a demurrer to the whole is interposed 
and one of them is good and sufficient, the demurrer must be 
overruled. 

Wheeler vs. Conn. Mut. Life Ins. Co. 

Rep’d Jour'l, p, 116. 


BENEVOLENT ASSOCIATION. 


§27. Lire.—Construction of Rules of.—Title to Funds-— 
Construction of Certificate——In the case of a mutual society de- 
signed to secure, upon the death of a member, payment of moneys 
to those who are dependent upon him, the court should construe 
its rules and regulations liberally to effect its benevolent purpose 
and should not so construe them as to defeat that purpose, if 
their language admits of any other reasonable construction. 
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Schunk ys. G. W. & W. F., 44 Wis., 369 ; Erdmann vs. Mut. Ins Co. of 
the Order of Herman’s Sons of Wisconsin, Id., 376. 

When B. died he was a member in good standing of a society 
one of whose objects is “to establish a widow and orphans’ 
fund,” from which, on the decease of a member, a certain sum 
shall be paid “to his family, or those dependent on him, as he 
may direct.” The rules provide for issuing to each member a 
“ benefit certificate,” showing the “ names of his family or those 
dependent on him, to whom he desires his benefit paid ;” that in 
case of his failure to direct, “ by will, entry or benefit certificate,” 
who shall receive such benefit, “‘ the council shall cause the same 
to be paid to the person or persons entitled thereto ;’ and that, 
“‘in case no person is entitled to the benefit, it shall revert to the 
widow and orphans’ benefit fund.” The benefit certificate issued 
to B. provided for payment of the money on his death to his in- 
fant children, and these died a short time before the father, and 
he gave no other direction, and left no children or descendants or 
other person dependent on him for support, except his widow. 
Held, that the widow was entitled to the benefit. 

Distinguishing Clark vs. Durand, 12 Wis., 223 ; Kerman vs. Howard, 23 
Wis., 108, and Archibald vs, Ins. Co., 88 Wis., 542. 

The administrator of the deceased member would in no case 
be entitled to moneys from said benefit fund for the creditors of 
the deceased. The fact that the society, to avoid litigation, paid 
the money into court, instead of paying it to the widow, does not 
affect her right thereto. 

Ballou vs. Gile. 

Rep’d Jour’l, p. 200. Wis. S.C. 


CHARTER. 


§,.28.  Fire.—Construction of Mutual as to Certificate of Pro- 
Jits.— Forfeiture —Cancellation.—A provision in the charter of a 
mutual insurance company, that if a certificate of a right to re- 
ceive a share of profits should not be preseuted within five years 
after notice of readiness to redeem should be given, it should be 
canceled on the books of the company, and the amount carried 
to the credit of the company, is not a forfeiture against which 
equity will relieve, but a mere limitation. In such case formal 
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cancellation is not necessary to bar a recovery on the certificate ; 
the bar becomes complete by mere lapse of time. 


Lang vs. Delaware Safety Ins. Co. 
Rep’d Jour’, p. 226. 


EVIDENCE. 


§29. Lire..—Lvidence of Falsity of Answers in Application. 
—Exhumation of Body.—Statements of Insured— Burden of 
Proof.—An order to have the body of insured exhumed, in order 
to discover whether the statement in the application, that he had 
never received any personal injury, was true, will only be granted 
after every effort to obtain other evidence has been exhausted, 
and upon a showing of sufficient grounds. Hearsay statements 
of insured to his physician touching an injury in early childhood 
are inadmissible. 

Chapin vs. Marlborough, 9 Gray, 244; Bacon vs. Charlton, 7 Cushing, 
586 ; Collins vs. Waters, 54 Ill., 485. 

Statements of insured as to such injury, after the issue of the 
policy for the benefit of another, are inadmissible as evidence, and 
where it appears that the company before the trial made no earn- 
est effort to secure competent evidence, such an order will not be 
granted. 

Mulliner vs. Guardian Mut. Ins. Co., 1 N. Y., 448; Same case, 4 Bige- 
low Ins. R., 267 ; Rawls vs. Am. Ins. Co., 27 N. Y., 282 ; Mut. Ins. Co. vs. 


Applegate, 7 Ohio St., 292; Washington Ins. Co, vs. Haney, 10 Kan., 
525. 


The burden of proving the falsity of answers in the application 
ison the company. The claimant is not bound to prove their 
truth, though they are warranties. 

Piedmont Life Ins. Co. vs. Ewing, 92 U. S., 377. 

Grangers’ Life & Health Ins. Co. vs. Brown. 

Rep’d Jour’l, p. 187. Miss. S. C. 


INSOLVENCY. 


§ 30. Lire.—Of Life Company.—Jurisdiction.—Practice— 
Failure a Badge of Fraud.—Receivership—W here the trustee in 
a deed of assignment, made in liquidation, by an insolvent life in- 
surance company, had issued process in a State court commenc- 
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ing a chancery suit (but had not yet filed his bill,) asking the aid 
of the court in administering the trust, and his suit was still at 
rules, and, a few days afterwards, non-resident creditors had filed 
in a U. 8. Circuit Court their bill in the nature of a general credi- 
tors’ bill, making the insolvent company and the said trustee 
parties defendant ; and a rule had been made by the U. S. Court 
upon the defendant company and the trustee to show cause against 
the appointment of a receiver: Held, at the hearing of the rule, 
that the steps taken by the trustee in the State court did not con- 
fer such a prior jurisdiction upon that court as could prevent the 
U.S. Court from proceeding with the suit of the non-residents, 
or from appointing a receiver of the insolvent company’s effects, 
more especially as the State Court had not taken custody of the 
res by appointing a receiver ; and the suit there was not yet at 
issue ; and that court had not, by any action of its own, assumed 
jurisdiction of the controversy. On the same day on which the 
said trustee had taken out his process from the Chancery Court 
of the State, a resident creditor of the insolvent company had 
instituted another suit in the same State Court, and filed a bill 
against the insolvent company and the trustee of such a nature 
as could be converted into a creditor’s bill, which suit also was 
still at rules, no order having been made by the State Court of 
any sort, either assuming jurisdiction of the’controversy or cus- 
tody of the insolvent company’s effects: Held, that such pro- 
ceedings created no bar to the jurisdiction of the U. 8S. Circuit 
Court to proceed with the suit of the non-residents, and to ap- 
point a receiver of the said effects. The failure or avowed in- 
solvency of a life insurance company, is prima facie proof that 
its affairs have been fraudulently managed ; and, if not explained 
by some great casualty, such as a general pestilence or sudden 
financial convulsion, is per se proof of fraud, sufticient to war- 
rant a court of equity in refusing to continue in charge of its ef- 
fects as its own receiver, a trustee appointed in the deed of as- 
signment in liquidation avowing its insolvency. Such a failure, 
and the fact that such a trustee had himself invoked the aid of a 
court of equity in administering his trust, constitute all the re- 
quisites necessary to warrant a court in appointing a receiver. 
Buck, et al. vs. Piedmont & Arlington Life Ins. Co. 
Rep’d Jour’l, p. 177. U. 8. 0. C., Va. 
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§31. Fire.—Practice.—Suit on Stock Subscription —Jurisdic- 
tion of Non-resident Stockholder.—In an action upon a stock sub- 
scription to an insolvent insurance company, the petition alleged 
the subscription and giving of stock notes for unpaid portion, 
payable on call of directors ; insolvency of company, and facts of 
no assets except the stock notes ; appointment of receiver by the 
Superior Court of Cook County, Ill., and a petition by the re- 
ceiver setting out that all the creditors of the company had ap- 
peared in the proceedings and proved their claims ; that the stock 
notes were the only assets; that part of the stockholders had paid 
voluntarily ; that part of the creditor’s claims had been paid, but 
more could not until further collections were made; that the 
stockholders numbered 1,800, many dead, many insolvent, and 
many non-residents of Illinois ; that all could not be joined in 
one action, but four had been served with process; that upon 
such petition the Superior Court ordered notice by publication 
to be given of the application to assess the stockholders, and the 
four served were required to answer for all; that afterwards, 
publication, etc., having been made, and no appearance or answer 
being made, an assessment of $40 per share was made, and the 
receiver was authorized to sue for and recover the same. Held, 
as to a non-resident stockholder, the Superior Court of Chicago 
acquired no jurisdiction of his person, and demurrer to the peti- 
tion was properly sustaiced. 

Chandler vs. Brown, 77 Ill., 333 ; Chandler,vs. Dore, 84 Ill., 275; distin- 
guishing Sanger vs. Upton, 91 U. S., 56. 4 

Lamar Ins. Co. vs. Hildreth. 

Rep’d Jour’l, p. 183. 


INTEREST. 


§ 32. Lirz.—Rate of—Where the policy is payable in another 
State, interest will be awarded according to the legal rate of such 
State. 


Grangers’ Life &, Health Ins, Co. vs. Brown. 


PLACE OF CONTRACT, 


§33. Fire.—Massachusetts Non-forfeiture Law.—A life policy 
made and executed at the principal office in New York, and trans- 
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mitted by mail to the agent in Massachusetts, and by him deliv- 
ered, whose premiums were payable in New York or to the agent 
upon production of a receipt signed by an officer of the company, 
is a New York contract, and is not subject to the provisions of 
the Massachusetts non-forfeiture law. 

Desmazes vs. Mut. Ben. Life Ins. Co., 7 Ins. Law Journal, 926; Shattuck 
vs. Mut. Life Ins. Co., 7 Ins. Law Journal, 637; Whitcomb vs. Phoenix 
Mut. Life Ins. Co., 8 Ins. Law Journal, 624 ; Ames vs. Manhattan Life Ins 
Co., U. S.C. C., Mass. Case of Morris vs. Penn. Mut. Life, 120 Mass. 
503, excepted to. 


Smith vs. Mut."Life Ins. Co. 
Rep’d Jour’!, p. 190. U. 8. C. C., Mass, 


PREMIUM. 


§ 34. Lire.—ZJnsanity Will not Excuse Payment.—Unavoid- 
able Accident.—Paid-up Policy.—Application of Dividends.—The 
policy stipulated that in case of failure to pay the annual pre- 
mium when due, it should “cease and determine, (except as here- 


inafter provided,) and the company shall not be liable for the 
payment of the sum insured herein, nor of any part thereof.” 
The policy was assigned to his children by the insured, who, as 
alleged, failed to pay a premium when due by reason of insanity, 
and died thereafter. Held, that equity could not relieve so as to 
place the parties in as good condition as before, and insanity will 
not constitute an excuse for failing to comply with the condition. 
The case is to be distinguished from those where the contract is 
for personal services ; the payment could as well have been made 
by another. Where a person by express contract engages abso- 
lutely to do an act not impossible nor unlawful, neither inevitable 
accident nor an unforseer contingency will excuse. The case is 
also to be distinguished from those where war rendered pay- 
ment unlawful and impossible, and from cases of a breach of a 
condition subsequent, against which equity will relieve. 

Citing and discussing, Rose vs. Rose Amb., 332; Phill. Int. Law, 666 ; 
Wheat Int. Law, 8 Ed., 403 ; Story on Bailments, sec. 36 and notes ; Wolfe 
vs. Howes, 20 N. Y., 197 ; Clark vs. Gilbert, 26 id., 279 ; Spalding vs. Rosa, 
71 id., 40. Brown’s Legal Maxims, (6th Am. Ed.,) 178, 179; Howell vs. 
Knickerbocker Life Ins. Co., 44 N.Y.,J276 ; Dexter vs. Norton, 47 N.Y.,62 ; 
Harmony vs. Bingham, 12 id., 99, 107 ; Tompkins vs. Dudley, 25 id., 275 ; 
Rochner vs. Knickerbocker Life Ins. Co., 63 N. Y., 160 ; Evans vs. U. S. 
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Life Ins. Co., 64 id., 304 ; Beebe vs. Johnson, 19 Wend., 500 ; Cohen vs 
N. Y. Mut. Life Ins. Co., 50 N. Y., 610, and Sands vs. N. Y. Life Ins. Co., 
id., 626 ; Baldwin vs. Nat. Life Ins. Co., 3 Bosw., 530. 

Held, that a waiver of prompt payment in case of unavoid- 
able accident was not within the contemplation of the contract. 
Held, that the company was not bound in the absence of instruc- 
tions to apply dividends to keep the policy in force. The policy 
further provided that in case of default in the payment of any 
premium, a paid-up policy would be issued upon application 
within a year, for a certain specified amount. Held, that the 
right to such paid-up policy was not affected by the death of the 
insured. Upon subsequent: application within the year, his as- 
signees were entitled to receive it. 

Wheeler vs. Conn. Mut. Life Ins. Co. 


RE-INSURANCE. 


§ 35. Intanp.—Increase of Risk Without Knowledge of Re- 
insurer Avoids Policy.—A policy was issued upon a barge used 
as a freight boat, and upon its expiration a new policy was issued 
upon the same terms as the first. Shortly before the expiration 
of the first policy, a reinsurance of a portion was effected, loss, if 
any, payable pro rata with the reinsured. Afterwards privilege 
to carry baled hay, burn kerosene, etc., was granted by the origi- 
nal insurer for an additional premium. This fact was unknown 
to the reinsurer, and no portion of the extra premium was paid 
to it. There was an arrangement between the companies that 
the reinsurer should receive the same rate of premium as the re- 
insured, and such was the custom between companies at the 
time. Held, that a greater risk than that originally contemplated 
having been assumed by the original insured, and the reinsurer 
having received no consideration for the change, as required by 
the agreement, the latter.was not liable. 

St. Nicholas Ins. Co. vs. Merchants’ Mut. F.°& M. Ins. Oo. 

Rep’d Jour’l, p. 137. 


REPLACEMENT. 


§ 36. Fire.—Evidence of Cost of.—The policy insured spe- 
cific sums on a dwelling and a barn for one aggregate premium, 
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and required the insured in case of loss to give a particular ac- 
count showing the actual cash value, which was not to exceed the 
cost to insured of replacement. Held, that the testimony of wit- 
nesses shown to have had experience in building and valuing 
houses, as to the cost of replacement, was competent. 

Bedell vs. L. I. R. R. Co., 44 N. Y., 367 ; Judson vs. Easton, 58 N. Y. 
664. 

Woodruff vs. Imp. F. Ins, Co. 

Rep’d Jour’l, p. 125. 


TITLE. | 


§37. Lire.—Rights of Party Procuring the Insurance and of 
Beneficiary.— Assignment.—One who procures a policy of insur- 
ance upon his own life for the benefit of another, and pays the 
premium thereon, may dispose of it by will or otherwise, to the 
exclusion of the beneficiary named in the policy. The benefi- 
ciary named in such a policy has an actual subsisting interest 
therein, but subject to the right of the insured, who has paid the 
premiums, to revoke the same, and retain it himself, or vest it 
elsewhere, at least with the consent of the insurer. A policy of 
life insurance in such a case was made payable to A. and B., 
their administrators or executors, etc. After the death of A. and 
B., the insured filed among his papers, with the policy, a written 
assignment of it to one P. “in trust for the parties named,” and 
also a paper addressed to “my administrator,” giving a list of 
his creditors, and stating how he desired the insurance money 
applied. These papers were never delivered to him by any per- 
son, and neither of them was so executed as to constitute a will. 
Held, that the administrator of A. and B. is entitled to the 
money. 

Citing and discussing Clark vs. Durand, 12 Wis , 223 ; Kerman vs. How- 
ard, 23 Wis., 108; Ricker vs. Charter Oak Life Ins. Co., 2 Minn., 101 ; 4 
Kent Com., 541, note C ; 2 Steph. Com., 249 ; 2 Redf. on Wills, 165 C. 2 18, 
and cases cited in notes, 

Foster vs. Gile. 


Rep’d Jour’l, p. 194. 
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§ 38. Fire.—Answer in Application When not a Warranty.— 
Knowledge of Company.— W hat Constitutes Vacancy.—Evidence.— 
In reply to the question in the application, “ For what purpose 
used,” it was answered, “ Dwelling.” Held, that the answer was 
not descriptive of its present occupation or actual use, but simply 
of its class, and was not a warranty of actual occupancy. 

Browning vs. Home Ins. of Columbus, 71 N.Y., 508 ; Cumberland Valley 
Mut. Protection Ins. Co. vs. Douglas, 58 Pa. St. R., 419 ; Van Schaick vs. 
Niagara Fire Ins. Co., 68 N. Y., 434 ; Cone vs. Same, 3 T. & C., 33, 60 N. 
Y., 619. Distinguishing Ashworth vs. Builders’ Ins. Co., 112 Mass., 422 ; 
Chase vs. Hamilton Ins. Co., 20 N. Y., 52; Alexander vs. Germania Ins. 
Co., 66 N. Y., 464; Walsh vs. Hartford Fire Ins. Co., 73 N. Y., 5. 

Where the company was informed of the vacancy at the time 
the policy was issued, it cannot claim that the risk was never as- 
sumed. A temporary vacancy caused by parties moving out and 
others moving in, if not unreasonable in duration is not a vacancy 
within the meaning of the policy. The question of its reason- 
ableness is for the jury. Where it was assumed during the trial 
that the question of vacancy at the time of the fire was for the 
jury, and the court was requested to charge that if it was so va- 
cant there could be no recovery, and a non-suit on the general 
ground of non-occupancy at different times had been denied, it 
cannot be alleged as error that the court should have held as 
matter of law that the policy was avoided by vacancy at the time 
of the fire. Where it appeared from the evidence, which was 
conflicting, that a part of the tenant’s things still remained on the 
premises, the question of occupancy was properly left to the 
jury. 

Woodruff vs. Imp. F. Ins. Co. 


WIFE’S POLICY. 


§39. Lire.—Right of Action—Husband may Sue.—The pol- 
icy was taken out by the plaintiff upon his life, payable to his 
wife and children, and remained continually in his own posses- 
sion, and control, he paying the premiums. It finally lapsed,and 
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shortly after, upon the solicitation of an agent, plaintiff snrren- 
dered it upon an agreed surrender value to be applied in pay- 
ment of the premiums of a new ten-year policy. These negotia- 
tions were carried on solely by plaintiff without the knowledge 
of his wife. In a suit against the company to recover an alleged 
difference between the agreed surrender value and that credited 
on the new policy: Held, that under section 32 of the Nebraska 
Code, the plaintiff having made the contract for the benefit of 
another, was entitled to sue in his own name and without joining 
the beneficiary. 
Pomeroy on Remedies 3 175, and authorities there cited. 


N. Y. Life Ins. Co. vs. Bonner. 
Rep’d Jour’l, p. 205. 





REPORT OF DECISIONS 


RENVERED IN INSURANCE CASES, IN THE UNITED 5'1ATES 
SUPREME AND CIRCUIT COURTS, AND IN THE 
STATE SUPREME COURTS. 


From certified transcripts in our possession. 


UNITED STATES CIRCUIT COURT. 


SOUTHERN DISTRICT OF NEW YORK. 


JOHANNA F. SCHULTZ 


vs. > 


) 


MUTUAL LIFE INS. CO., or New — 


The'excessive use of alcoholic liquors is a pernicious habit that obviously tends 
to shorten life. 


The policy provided that it was issued and accepted upon the express condition 
and agreement that ‘‘if any of the statements and declarations made in the 
application, * * * shall be found in any respect untrue,” it should be 
void. 


Held, that all statements and declarations in the application whether material 
or not, must be true. 


Held, that such declarations include promises or agreements with regard to the 
future existence of facts as well as those existing at the time. 


In the application the insured declared that he ‘will not practice any perni- 
cious habit that obviously tends to shorten life.” 


Held, that this was a promissory warranty whose breach would work a forfeit- 
ure, and evidence to prove such breach was admissible. 


Statement of the Case by Editor Ins. Law Journal. 


The policy was upon the life of Johannes Schultz, for the benefit 
of his wife. The application, which was made a warranty, and the 
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basis of the insurance, contained the following provision: “ And the 
said person whose life is proposed for insurance further declares, 
that he is not now afflicted with any disease or disorder, and that he 
does not now, nor will he practice any pernicious habit that obvi. 
ously tends to shorten life.” It was claimed by the defendant that 
the policy had become void through the violation of this provision. 
In support of this claim, evidence of a former employer was intro- 
duced that insured became unable to satisfactorily perform his duties 
as book-keeper, aud was consequently discharged on account of his 
acquiring habits of excessive drinking. Testimony taken under a 
commission in Germany, was also introduced to show that after his 
return to that country where he resided during the last five years of 
his life, the insured was grossly intemperate. According to the tes- 
timony of a policeman thus taken: “His ordinary drink was 
Schnapps or brandy. I never saw him drink anything else. In the 
last year of his life Isaw him on different occasions drink on the 
street out of a bottle. I have often seen him drunk on the street. 
He staggered about and sometimes fell tothe ground. In the morn- 
ing it was his custom to go to Sommer’s tavern, and afterwards he 
was accustomed to visit other taverns. He spent almost the whole 
day in visiting one tavern after another. * * During the last 
months of his life he was accustomed to carry a Schnapps bottle 
about with him from which he drank on his way from one tavern to 
another. * * I have more often seen him drunk than sober.” 
One tavern keeper thus testified that he came to his tavern about 
three or four times a week, remaining from two to two and a half 
hours, and drinking three or four glasses of Schnapps, and he had 
seen him drunk three or four times. Another tavern keeper testi- 
fied to his drinking Schapps at times in his place. The proofs of 
death showed that insured had been afflicted for two years with 
chronic enlargement of the liver, and that death was caused by an 
apoplectic stroke of the brain, caused by congestion of the blood in 
the head and abdomen. Medical testimony was introduced to show 
that these disorders were the results of excessive drinking. 

On the part of the plaintiff, the evidence of two former acquain- 
tances was submitted to the effect that the habits of insured in Amer- 
ica within their observation were not different from those ordinarily 
prevailing among Germans, and his drinking was not excessive nor 
specially noticeable in iis results. The evidence with regard to his 
habits in Germany was not contradicted. 

The court charged among other things, that it was not necessary 
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for defendant to show that the insured had acquired a habit which 
did obviously shorten his life or impair his health, but it must show 
that he “ had acquired and did practice the habit of drinking alco- 
holic liquors to that degree of excess which is well known to be per- 
nicious to health, and which tends to shorten life ;” also, “Ido not 
know that I can say, as I am requested to do, as matter of law, that 
the excessive use of alcoholic liquors is a pernicious habit that ob- 
viously tends to shorten life. I regard that proposition as a matter 
of fact, and as a fact of such universal knowledge as to have become 
axiomatic.” 

The jury brought in a verdict for the plaintiff. On a motion for 
new trial by defendant, Shipman, J., said : 

“The motion for a new trial is granted upon the ground that the 
verdict was, in my opinion, plainly contrary to the evidence in the 
cause.” 

The admission during the trial of the evidence taken under the 
commission was objected to by counsel for plaintiff, citing Knecht vs, 
Mutual Life Ins. Co. 8 Ins. Law Journal, 639, and the following 
opinion was delivered by the court on this question. 


Joun L. Hitt and Joun J. Tuomasson, for Plaintiff. 
Juxien T. Davies and Rocer Foster, for Defendant. 


Surpman, J. 

The question pending at the adjournment yesterday was as to the 
admissibility of evidence to show that after the date of the policy, 
the person whose life was insured, though previously temperate, 
formed the habit of intemperance. The clause in the policy refer- 
ring to this subject is as follows : 

“This policy is issued and accepted by the assured upon the fol- 
lowing express conditions and agreements: * * * * * * If 
any of the statements and declarations made in the application for 
this policy upon the faith of which this policy is issued, shall be 
found in any respect untrue, then, and in every such case, this pol- 
icy shall be null and void..” 

The general character and legal effect of a similar clause in a life 
policy was considered by the Supreme Court in Jeffreys vs. Life Ins. 
Co., 22 Wallace, 47. The clause in that policy declared that the pol- 
icy was made by the company upon the express condition and agree- 
ment th t the statements and declarations made in the application 
for the policy, and on the faith of which it was issued, were in all re- 
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spects true. The question before the court was, whether the un- 
truth of any statement or declaration made the policy void, or 
whether the untruth of such statements only as were material to the 
risk, had such effect. The court says : 

“ This stipulation is not expressed to be made as to important or 
material statements only, or to those supposed to be material, but as 
to all statements. They need not be representations even if this 
term conveys an idea of an affirmation having any technical char- 
acter. Statements and declarations is the expression ; what the ap- 
plicant states, and what the applicant declares. Nothing can be 
more simple. If he makes any statement in the application it must 
be true. If he makes any declaration in the application it must be 
true. A faithful performance of this agreement is made an express 
condition to the existence of a liability on the part of the company.” 

The policy, then, having been issued upon the express condition 
that each statement and each declaration shall be found to be true, 
the only remaining question is, whether this language includes 
declarations in regard to existing alleged facts, or includes also 
declarations in regard to the future existence of facts which are or 
are not to take place. I was at first inclined to the opinion that the 
adjective “untrue” was inapplicable to express the violation of a 
promise or agreement in regard to the future ; that a declaration 
that a person would not do a thing could not be said to be untrue 
although the person did subsequently do the act which he had de- 
clared he would avoid. A consideration, however, of the stress which 
is laid by courts in analogous cases upon language in a policy which 
implies that a future act material to the risk isto be done or omitted, 
leads me to a different conclusion. In fire policies the application or 
survey is made generally a part of the policy. The answers to ques- 
tions which indicate or declare that in future a certain state of things 
is to take place and exist in the insured property, as, for example, 
that after a certain time the property will not be used at night, or 
that a chimney will be built, or the location of a stove will be 
changed, have frequently been held to be binding upon the assured, 
and to be a promissory engagement or warranty that the named act 
would happen or continue to exist ; so that in Bilborough vs. Ins. 
Co., 5 Duer, 587, the principle is stated as follows : “Language in a 
policy which imports that it is intended to do or omit an act which 
materially affects a risk, its extent or nature, is to be treated as in- 
volving an engagement to do or omit such act.” In this policy such 
statement and declaration is, in substance, incorporated into, and 





1881.] Green vs. HomesteadgFire Ins. Co. 175 


made {part of the policy. The language in regard to future perni- 
cious habits is far more than a declaration of intention. It is a posi- 
tive representation of a future fact, and is not to be regarded as an 
expression of the expectation or belief of the insured. 

I am, therefore, led to the conclusion that the clause in the policy 
imports an agreement that future pernicious habits shall not be en- 
tered into, and that, if the insured thereafter practices any pernicious 
habit that obviously tends to shorten life, the policy will be thereby 
avoided. The evidence is admitted. 


COURT OF APPEALS OF NEW YORK. 


JAMES GREEN, Respondent, 
vs. 


HOMESTEAD FIRE INS. CO., Appellant.* 


The policy provided that the company should not be liable if, without consent 
of the company, the property should become incumbered in any way. 


Held, that the condition applied only to incumbrances created with the assent 
of insured for which he might apply for the consent of the company, and 
was not violated by the filing of a notice of mechanic’s lien. 


Held, thatthe filing of such notice did not affect any change of interest in the 
property. 


Judgment affirmed. 


Ravat1o, J. 

The notice filed in pursuance of the mechanic’s lien law, clearly 
did not effect any change of interest in the property insured. 

The only other question presented on this appeal is whether the 
filing of the notice of lien created an incumbrance in violation of a 
condition of the policy. The condition alleged to have been violated 
was that the company should not be liable for loss, if, without written 


* Decision rendered Nov. 16, 1880. 
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consent on the policy, the property should become incumbered in 
any way. 

The policy was issued on the 4th of September, 1876. The notice 
of lien was filed on the 19th of September, 1876. The fire occurred 
October 14, 1876. It is not claimed that the lien was filed by the 
procurement of the assured. Assuming that it was an incumbrance 
upon the property, we do not think it was such an incumbrance as 
was contemplated by the condition ; that the condition applied only 
to incumbrances created by or with the assent of the assured, and 
to the creation of which he might apply for the consent of the com- 
pany, and that the true meaning of the condition was that the as- 
sured should not incumber the property without first obtaining the 
written consent of the company. 

We have thus construed similar conditions in policies in other 
cases. 

The judgment should be affirmed. 

All concur. 
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UNITED STATES CIRCUIT COURT. 


EASTERN DISTRICT OF VIRGINIA. 


Decemser Term, 1880. 


In Equity. 


R. B. BUCK, er at. 


VS. 


PIEDMONT AND ARLINGTON LIFE 
INS. CO., er au.* 


Where the trustee in a deed of assignment, made in liquidation, by an insol- 
vent life insurance company, had issued process in a State court commenc- 
ing a chancery suit (but had not yet filed his bill,) asking the aid of the 
court in administering the trust, and his suit was still at rules, and, a few 
days afterwards, non-resident creditors had filed in a U. 8. Circuit Court 
their bill in the nature of a general creditors’ bill, making the insolvent 
company and the said trustee parties defendant ; and a rule had been made 
by the U. S. Court upon the defendant company and the trustee to show 
cause against the appointment of a reciver: 

Held, at the hearing of the rule, that the steps taken by the trustee in the 
State Court did not confer such a prior jurisdiction upon that court as could 
prevent the U. 8. Court from proceeding with the suit of the non-residents, 
or from appointing a receiver of the insolvent company’s effects, more 
especially as the State Court had not taken custody of the res by appoint- 
ing a reciver; and the suit there was not yet at issue; and that court had 
not, by any action of its own, assumed jurisdiction of the controversy. 

On the same day on which the said trustee had taken out his process from the 
Chancery Court of the State, a resident creditor of the insolvent company had 
instituted another suit in the same State Court, and filed a bill against the 
insolvent company and the trustee of such a nature as could be conver ted 
into a ereditor’s bill, which suit also was still at rules, no order having been 
made by the State Court of any sort, either assuming jurisdiction of the 
controversy or custody of the insolvent company’s effects. 


* From Virginia Law Journal. 
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Held, that such proceedings created no bar to the jurisdiction of the U. S. Cir- 
cuit Court to proceed with the suit of the non-residents, and to appoint a 
receiver of the said effects. 

The failure or avowed insolvency of a life insurance company, is prima facie 
proof that its affairs have been fraudulently managed; and, if not ex- 
plained by some great casualty, such as a general pestilence or sudden fin- 
ancial convulsion, is per se proof of fraud, sufticient to warrant a court of 
equity in refusing to continue in charge of its effects, as its own receiver, a 
trustee appointed in the deed of assignment in liquidation avowing its in- 
solvency. 

Such a failure, and the fact that such a trustee had himself invoked the aid 
of a court of equity in administering his trust, constitute all the requisites 
necessary to warrant a court in appointing a receiver. 


Messrs. Outp & Carrineron, and R. L. Maury appeared for the 
Complainants. 

Messrs. Joun O. Srecer, W. W. Crump & Son, Hunpitey & Hoyer, 
Sanps, Carrer & Leake, Keen & Davis, and others fur the Defen- 
dants. 


The facts of the case bearing upon the questions decided, are 
given in the opinion of the court, which is as follows : 


Huaues, J. 

The defendant in this cause, the Piedmont and Arlington Life In- 
surance Company, is avowedly insolvent ; and, on the 30th day of 
November, ultmo, its president vice-president and secretary, by or- 
der of its board of directors, and without previous authority from 
stockholders, made a deed of assignment, by which it granted, set 
over and assigned to its vice-president, Angus R. Blakey,all its bonds, 
bills, notes, choses in action, and evidences of debt of every descrip- 
tion; all its judgments, decrees and liens, its mortgages, deeds of 
trust and securities ; all its office furniture in Richmond, including 
desks, tables, carpets, stoves, iron safe and other apparatus ; and all 
its lands, lots, tenements and parcelsof real property lying in the 
States of Virginia, West Virginia, Tennessee, South Carolina, Arkan- 
sas, Texas and Florida, in trust for certain purposes set out in the 
trust deed, which describes in detail the lands conveyed. 

The deed gives the trustee power to sell, dispose of, and convey 
the said effects for cash or on such credits as he may choose, and 
with the proceeds to pay, first, two classes of preferred creditors, one 
class prior to the other ; and afterwards to secure to the policy-hold- 
ers of the company and beneficiaries under policies issued by it, the 
equitable value of their policies as of the date of the deed, discrimi- 
nating the policy-holders in the States of Kentucky, California and 
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Maryland, from those in other States of the Union ; and preferring 
those policy-holders who may be “satisfied” with the equitable 
values ascertained by the trustee, over those who may be “ not 
satisfied.” 

By this deed the directors put the affairs of the company in liqui- 
dation, and by necessary effect, terminated the existence of their cor- 
poration as a life insurance company. 

On the 11th day of this month, the complainants, who are non-res- 
idents, exhibited their bill in this court, in which they charge that 
the defendant company is insolvent ; that its deed of 30th ultimo is 
fraudulent, and was intended to hinder and delay creditors, and was 
made without authority of the stockholders ; and they pray, amongst 
other things, for the appointment of a receiver, and for the setting 
aside of the trust deed as null and void. A rule was made by this 
court on the 11th instant, calling upon the defendant company and 
the said Blakey, trustee, to show cause here, on the 20th instant, why 
a receiver should not be appointed. 

The company and Blakey appeared on the 20th instant, and in the 
form of two pleas, denied the jurisdiction of this court to entertain 
this suit. One of the pleas set out, as defeating this jurisdiction, in 
substance, the fact, that the said Blakey had, on the 3d instant, set 
on foot a suit in the Chancery Court of Richmond, asking the aid of 
that court in administering his trust, involving the subject matter of 
the suit here ; but it has been shown that the bill of Blakey has not 
yet been filed in the said State court. The other plea to the jurisdic- 
tion of this court set out the fact, in substance, that one C.B. Maury 
had, on the 3d instant, set on foot a suit in the said Chancery Court 
of Richmond, and exhibited his bill there against the defendant com- 
pany and Blakey, the trustee, for purposes similar to those sought by 
the proceedings in this court. It has been shown, that in neither of 
the two suits in the Chancery Court of Richmond has the cause pro- 
ceeded to issue ; that those suits are still at rules ; that that court 
has not appointed a receiver, or taken custody of the res—that is to 
say, the effects of the defendant company—or made any order by 
which it took cognizance, or assumed jurisdiction of the controversy 
between the parties to the respective suits ; and that the parties there 
are not the same as the parties to the suit here. It has been shown 
that the nature and objects of the suits in the Chancery Court of 
Richmond are different from those of the suit here. The Maury bill 
is filed in his own name alone, although he asks for all proper ac- 
counts, for a receiver, and that all creditors may be ascertained, the 
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fund collected and distributed, and the deed set aside. It asks fora 
personal decree for the amount Maury has paid the company, on the 
ground that it has forfeited its contract, by refusing to give him a 
paid-up policy in exchange for his original policy. It makes the 
company and trustee alone parties defendant, although leave is asked 
to make all the directors and stockholders parties hereafter, when 
their names shall be ascertained. 

The Blakey bill, a copy of which is filed in this court (though the 
original is not yet filed in the Chancery Court of Richmond,) asks 
the assistance of the court to carry into effect the provisions of the 
trust deed. 

On the other hand, the suit in this court asks in the name of the 
complainants and of all creditors who may come in, for the special 
and general relief usually asked in creditors’ bills; that the trust 
deed shall be set aside ; that the funds be collected and distributed, 
and that a receiver be appointed ; and it makes the company, the 
trustee, and the stockholders, all parties defendant. 

I overruled the objections raised by the two pleas, on the follow- 
ing grounds, viz: That non-resident citizens had a constitutional 
right to sue this company in this court ; that this company had pol- 
icies distributed in many States of the Union, whose holders could 
not hear of its bankruptcy for a considerable time after its avowal 
here ; and that the individual action of one of its officers, and of one 
of its creditors who happened to be resident on the spot in taking 
the mere incipient steps of a suit in a State court, within a few days 
after the avowal of the company’s bankruptcy, and before it could 
be known at a distance—more especially in the absence of any ac- 
tion of the State court assuming jurisdiction of the controversy or of the 
res—could not defeat the constitutional right of non-residents to sue 
in this court. And in consideration of the fact that the defendant 
company’s transactions embraced many States, making a United 
States court the more appropriate tribunal for the adjudication of 
its affairs, I decided that this suit must go on here. 

The pleas to the jurisdiction being thus disposed of, I am now to 
pass upon the application of complainants for the immediate appoint- 
ment of a receiver. 

The defendant company is confessedly insolvent. Being ‘a life in- 
surance company, insolvency and an assignment of all its effects in 
liquidation, is final and irretrievable death to its corporate existence. 
It is incapable of taking care of its own effects, and has itself con- 
fessed the fact by assigning them toa tiustee. That trustee has 
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confessed his inability to administer the property in accordance with 
the deed, by taking steps to obtain the aid of a court of chancery in 
the task. By the insolvency, by the act of the defendant company in 
making an assignment in liquidation, and by the act of the trustee 
in invoking the aid of a court, the defendants in the suit here have 
exhibited all the conditions requisite for authorizing a court to ap- 
point a receiver. It is useless to contend that courts should observe 
extreme caution in entering upon the appointment of receivers. 
Such caution is only necessary where the defendant company’s insol- 
vency is denied ; where the company is in the full exercise of its 
franchises and use of its property ; and where the act of the court 
would abruptly and harshly arrest it in its course of action, and 
wrest its property from its use and control. It is true, that in such 
a case a court should consider well the consequences of its action, 
and adopt the extreme recourse only when the facts of the case 
most clearly justify the measure. 

But this defendant company is already extinct ; its franchises are 
already forfeited and abandoned ; its property already put, by its 
own act, out of its own use and possession, and committed to liqui- 
dation. 

Having thus itself made a case for a receiver, and actually antici- 
pated a court in appointing one, this court is relieved from the pain- 
ful inquiries and delicate responsibility usually devolved upon courts 
in passing upon applications for receivers ; and, therefore, I am con- 
fronted with but a single question—which is, Whether or not this 
court will allow the defendant company to appoint its receiver for it ? 

This is an insolvent life insurance company, a company which has 
approached thousands of men and women in the land, and said : 
“Tf, out of your annual earnings and savings, you will pay me an- 
nual premiums of money during your natural lives, I will at your 
death pay to your widows and children certain thousands of dollars 
for their support.” Having received these premiums for twelve or 
fifteen years, down to a few weeks past, it now reveals to the world 
that it cannot comply with the solemn obligations which it had un- 
dertaken. I think that the mere fact of the failure of a life insur- 
ance company, is prima facie proof that its operations have been con- 
ducted in a fraudulent manner ; and if the failure is not explained 
by some great casualty, such as a wide-spread pestilence, or sudden 
financial convulsion, or physical calamity, I think it is per se proof 
of fraud. I will not pretend to say that it creates the presumption 
of moral turpitude in the managers of the company, but it certainly 
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does of constructive fraud ; that is to say, of that financial imbecil- 
ity or recklessness, or extravagance, or that gross negligence which 
is equivalent in its consequences to fraud, and which a court is bound 
to regard as constructive fraud, 

Would the court be justified in allowing a trustee, appointed by 
such a company in the very deed in which it avowed its insolvency, 
to remain in the custody of its effects and to administer them ? 
Could the court expect to attract and retain the confidence of the 
public and of its suitors, if it should sanction such an act? I think 
not. The insolvency and abnegation of the company left its effects 
in the legal and rightful custody of no one, and the court must at 
once provide for the emergency by appointing a receiver. 

Tt has not been the pelicy or practice of this court in appointing 
receivers for insolvent companies, to appoint anyone who had been 
officially and responsibly connected with the mismanagement which 
brought his company’s affairs to ruin ; and, for that reason, I can- 
not appoint Mr. Blakey as receiver here, in whose personal integrity 
I would otherwise have the utmost confidence, and whose high char- 
acter I most cheerfully acknowledge. 


The judge then announced the appointment of Mr. A. L. Boulware, 
of Richmond, as receiver of the company. Mr. Boulware is a member 
of the well-known law firm of Johnston, Williams & Boulware. 





1881. | Lamar Ins. Co. vs. Hildveth. 


SUPREME COURT OF IOWA. 


appeal from Floyd Circuit Court. 


LAMAR INS. CoO. \ 
Us. 


HILDRETH.* 


In an action upon a stock subscription to an insolvent insurance company, the 
petition alleged the subscription and giving of stock notes for unpaid por- 
tion, payable on call of directors; insolvency of company, and fact of no 
assets except the stock notes; appointment of receiver by the Superior 
Court of Cook County, Ill., and a petition by the receiver setting out that 
all the creditors of the company had appeared in the proceedings and 
proved their claims ; that the stock notes were the only assets ; that part 
of the stockholders had paid voluntarily ; that part of the creditors’ claims 
had been paid, but more could not be until further collections were made ; 
that the stockholders numbered 1,800, many dead, many insolvent, and 
many non-residents of Illinois; that all could not be joined in one action, 
but four had been served with process; that upon such petition the Supe- 
rior Court ordered notice by publication to be given of the application to 
assess the stockholders, and the four served were required to answer for all; 
that afterwards, publication, etc., having been made, and no appearance 
or answer being made, an assessment of $40 per share was made, and the 
receiver was authorized to sue for and recover the same. 

H-ld, as to a non-resident stockholder, the Superior Court of Chicago acquired 
no jurisdiction of his person, and demurrer to the petition was properly sus- 
tained. 


Action at law to recover of defendant upon his subscription to 
the stock of tne Lamar Insurance Company. A demurrer to the 
petition was sustained, and, plaintiff electing to stand upon the pe- 
tition, judgment was rendered for defendant. Plaintiff appeals. 


J. 8. Roor, for Appellant. 
Exus & Exxis, for Appellee. 


* Opinion filed December i4, 1x80. 
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. Beck, J. 

1. The petition alleges that defendant subscribed to the stock of 
the Lamar Insurance Company, agreeing to pay 20 per centum of 
the subscription within nine months, and the balance on call of the 
directors of the company, for which he gave a bond or stock note ; 
that the 20 per centum alone has been paid ; that the company be- 
came insolvent and without assets of any kind, except the claims 
upon the subscribers to its stock, and that upon a bill filed in the 
Superior Court of Cook County, Illinois, by Edwin Burnham, for 
himself and other creditors of the company, George Chandler was 
appointed receiver, to whom was transferred defendant’s stock note. 

It is shown in the petition that subsequently the receiver and the 
plaintiff presented their petition, setting out that all the creditors of 
the company had appeared in the proceedings and proved their 
claims ; that the only assets of the company were the stock notes of 
the stockholders ; that voluntary payment had been made by a part 
of the stockholders, so that the receiver had been able to pay a part 
of the claims of the creditors proved against the company ; and 
that as no other assets existed except the stock notes, and the re- 
ceiver was unable to make other collections thereon, no further pay- 
ments could be made until collections should be enforced from the 
stockholders. It was further shown that many of the stockholders 
were insolvent ; many were dead ; many could not be found ; and 
that many were not residents of the State of Illinois. It was also 
alleged that the stockholders numbered 1,800, and that it was im 
possible to join all of them in one action, and that the debts of the 
company can be paid in no other way than by assessment made upon 
the stock of the shareholders. It is shown that four stockholders 
have been served with process in the proceedings. Thereupon the 
court ordered that a notice should be given in some newspaper, 
copies of which should be sent by mail to each stockholder, of the 
application to assess the stockholders upon their subscription, and 
the four stockholders served with process were required to answer 
the petition for assessment for all the stockholders. Afterwards, it 
appearing that the order for publication and service of the same had 
been complied with, and that no appearance or answer was made by 
the stockholders, an order was made assessing $40 upon each share 
of stock, which declared that each stockholder was found indebted 
in the sum of $40 upon each share of stock held by him, and the re- 
ceiver was authorized to prosecute in proper actions, either in his 
own name or in the name of the company, each stockholder, to recover 
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the amount so fotnd and adjudged against him. The plaintiff 
claims in his petition that defendant is bound by the assessment 
made against him in pursuance of the order of the Superior Court 
of Cook County, Illinois, as above set out. 

The demurrer was sustained on the ground that the petition fails 
to allege or show that the Superior Court had any jurisdiction of 
the person of defendant in the proceeding wherein the receiver was 
appointed, and the assessments of the stock was made. 

2. The question presented by the case for our determination is this : 
Did the Superior Court of Cook County, Illinois, have jurisdiction to 
appoint the receiver, and order an assessment upon the shares of 
the stockholders, in view of the facts alleged in plaintiff's petition ? 
It will be remarked that defendant and other stockholders were not 
made parties in the action. It cannot be claimed that the notice 
given under the order of the court, upon the application of the re- 
ceiver, made the stockholders parties. The application was to obtain 
an interlocutory order. It does not ask that the stockholders be 
made defendant to the action, nor did the court so order. Notice in 
form of a newspaper publication of the pendency of an application 
for an interlocutory order, cannot be regarded as process to bring the 
stockholders into court as defendants. 

The interlocutory order depended upon prior proceedings. If the 
stockholders could be required to answer to the application for the 
interlocutory order, it was upon the ground of their interest in the 
matter involved in the suit. Their rights, so far as they were af- 
fected by indebtedness of the company and the appointment of the 
receiver, were settled before the application for the interlocutory or- 
der was made. It would be absurd to make them parties after their 
rights were passed upon and determined by the adjudication of the 
court. We conclude, therefore, that the defendant and other stock- 
holders were not made parties to the action by the application and 
proceedings upon which the interlocutory order was based. In de- 
termining the question under consideration it must be regarded as a 
fact that the defendant was not a party to the case in which the re- 
ceiver was appointed. If the proceeding is to be regarded as having 
been prosecuted under the statute of Dlinois, the question is settled 
by the Supreme Court of that State by decisions in more than one 
case wherein this question arose. See Chandler vs. Brown, 77 IIl., 
333 ; Chandler vs. Dore, 84 Ill, 275. 

In these cases, as we understand them, plaintiff is the same party 
who is plaintiff in the action before us, and the cases involved the 
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very proceedings set out in the petition in this.case. It was held 
that as the stockholders in the respective actions were not parties 
thereto, the judgments and proceedings did not bind them. We 
need not inquire into the reasons upon which the decisions are based. 
We feel bound to follow them as the authoritative exposition of the 
statute under which the proceedings were had whereon plaintiff 
bases his right to recover. 

3. But it is claimed that the proceedings in question were had 
in the exercise of chancery powers of the court, and not under a stat- 
ute. If this be so, the defendant is not bound thereby, for the rea- 
son that he was not a party to the action. This proposition, as a 
general rule, is not denied by counsel for plaintiff, but he insists that 
there is an exception to the rule in cases wherein the parties are so 
numerous that it would be impracticable to bring them all into 
court. For the purpose of this case the exception to the rule may 
be admitted. 

It will not be denied that where the exception is applied the 
facts upon which it is base] must be made to appear. It must be 
shown that the parties are so numerous that they cannot be brought 
into court ; and this must be done when the court is asked to as- 
sume jurisdiction. The petition or bill must show the fact. It is 
not sufficient that the fact be made known in interlocutory proceed- 
ings. Matters affecting the jurisdiction of the court cannot be set- 
tled therein. It is not shown that the plaintiff’s bill or petition in 
the case wherein the receiver was appointed contained any allega- 
tions or showing as to the number of the stockholders. Such a 
showing was made after the receiver was appointed, and a part of 
the assets were applied to the payment of the debts of the company 
at the time the court was called upon to assess the shares of the 
stockholders. 

4 Counsel for plaintiff relies upon Sanger vs. Upton, 91 U. S., 56. 
This is a case in bankruptcy, and it is held therein that the stock- 
holders of a corporation are not necessary parties to proceedings in 
bankruptcy against the corporation. The bankrupt proceedings are 
authorized by statute, and it cannot be claimed that actions in chan- 
cery, and actions under the statutes of a State which are not simi- 
lar to the bankrupt law, are govered by the rules that prevail in the 
court of bankruptcy. Sanger vs. Upton is not applicable to the case 
before us. We reach the conclusion that the Circuit Court did not 
err in sustaining defendant’s demurrer to plaintiff's petition. 

Affirmed. 
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SUPREME COURT OF MISSISSIPPI. 


Ocroser Term, 1879. 


Error to the Cirenit Court of Chickastw County. 


GRANGERS’ LIFE AND HEALTH INS. CO., 
Plaintiff in Error, 


Ds. 


MARY W. BROWN, Defendant in Error.* 


An order to have the body of insured exhumed, in order to discover whether 
the statement in the application, that he had never received any personal 
injury, was true, will only be granted after every effort to obtain other 
evidence has been exhausted, and upon a showing of sufficient grounds. 

Statements of insured as to such injury, after the issue of the policy for the 
benetit of another, are inadmissible as evidence, and where it appears that 
the company before the trial made no earnest effort to secure competent 
evidence, such an order will not be granted. 

The burden of proving the falsity of answers in the application is on the com- 
pany. The claimant is not bound to prove their truth, though they are 
warranties, 

Where the policy is payable in another State, interest will be awarded accord- 
ing to the legal rate of such State. 

Judgment aftirmed. 


Bucuanan & Hovustox, Okolona, Miss., for Plaintiff in Ervor. 


Houston & Reynotps anp Q. O. Ecxrorp, of Aberdeen, Miss., /or 
Defendant in Error. 


Cuatmers, J. 
This is a suit brought by Mrs. Brown upon a policy of life insur- 
ance taken out by her husband in his lifetime upon his life for her 


* Decision rendered February 24, 1880. 
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benefit, The company defend upon the ground that the husband, in 
his application for the insurance, stated that he had never received 
any serious personal injury, whereas, in truth, he had in boyhood 
received a wound on the head by which his skull had been fractured, 
and been healed by the operation known as trepanning. Upon the 
trial, which occurred about two years after the death of the insured, 
the company asked the court for an order to have the body of the 
deceased exhumed, with a view of ascertaining whether, in fact, such 
fracture had been sustained. The motion was based upon an affida- 
vit stating that defendants were advised and believed the fact to be 
so, but found it impossible to prove it by reason of the fact that the 
boyhood of the insured had been spent, and the in‘ury, if it oc- 
curred, had been received in Kentucky, and they found it impossible 
to produce any witnesses living within the jurisdiction of the court 
who could testify to the occurrence. The motion was denied, and, 
we think, properly. 

We are not prepared to say that, in a proper case, the court, in the 
interests of justice, should not compel the exhuming and examina- 
tion of a dead body which is under the control of the plaintiff, i: 
there be strong reason to believe that, without such examination, a 
fraud is likely to be accomplished, and defendants have exhausted 
every other method known to the law of exposing it. We are pre- 
pared to say, however, that such an order should be made only upon 
a strong showing to that effect. It would be a proceeding repugnant 
to the best feelings of our nature, and likely to be, in many cases, so 
abhorrent to the sensibilities of the surviving relatives, that they 
would prefer an abandonment of the suit to a compliance with the 
order. Without undertaking to define with accuracy what circum- 
stances would justify the making of such an order, we do not think 
that a case calling for it was shown in this instance. The suit had 
been pending quite eighteen months before it was brought to trial, 
and during this time no steps had been taken to procure any testi- 
mony tending to establish the defense set up, nor was there any com- 
petent legal testimony adduced upon the trial with this view. It is 
true that the physician who attended the deceased in his last illness 
(which had no connection whatever with the alleged fracture of the 
skull) testified that the deceased told him that he himself had been 
told that, when a child of four years of age, he had met with such 
an accident, but it is quite evident that this cannot be accepted as 
affording a basis for the desired order, since it was itself incompe- 
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tent testimony. The deceased, according to this statement, knew 
nothing of the fact except from hearsay, and it is well settled that 
statements of a patient to his attending physician are only admissi- 
ble when they relate to his then present symptoms. If they consist 
of a narrative of past events, they are incompetent. Chapin vs. 
Marlborough, 9 Gray, 244; Bacon vs. Charlton, 7 Cushing, 586 ; 
Collins vs. Waters, 54 TIl., 485. 

The physician testified further, that, when his patient made this 
statement to him, he examined his head, and found marks of an old 
cicatrix, but he declined to say that it was evidence of a fracture and 
of trepanning, and thought it equally likely to have been produced in 
many other ways. Defendants then offered to prove by another wit- 
ness that deceased had made the same statements to him in relation 
to his skull having been fractured in childhood, but this testimony 
was upon objection excluded, and, we think, properly so. Though 
there is some conflict in the authorities, the decided weight of them 
hold that no statements of the insured made after the issuance of 
the policy are receivable in evidence to contradict the written state- 
ments contained in his application where the policy is issued for 
the benefit of another. The insured in such a case is not a party to 
the record, has no interest in the policy, and if he be considered as 
the agent of the beneficiary in procuring it, his agency ceases with 
its issuance ; so that there is no legal ground upon which his state- 
ments can be received. Mulliner vs. Guardian Mut. Ins. Co., 1 N. 
Y., 448 ; Same case, 4 Bigelow Ins. R., 267 ; Rawls vs. Am. Ins. Co., 
27 N. Y., 282 ; Mut. Ins. Co. vs. Applegate, 7 Ohio St., 292 ; Wash- 
ington Ins. Co. vs. Haney, 10 Kan., 525. 

The court properly instructed the jury that the burden of proving 
the falsity of the answers contained in the application rested upon 
the company, and that the assured was not bound to prove their 
truth, though they were conceded to be warranties. The answers 
were merely negative responses to interrogatories covering ev- 
ery conceivable subject that could be of interest to the insurance 
company, and seeking information as to the applicants’ past suffering 
from and present liability to every disease or casualty known to 
man. To hold that no recovery can be had until the beneficiary has 
demonstrated, after the death of the insured, the truth of all these 
negative responses, would be virtually to declare that no recovery 
whatever can be obtained upon such a policy. The question is set- 
tled in accordance with this view by the Supreme Court of the United 
States in Piedmont Life Ins. Co. vs. Ewing, 92 U. S.,377. The policy 
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being payable in the city of Mobile, eight per cent interest was prop- 
erly awarded upon it according to the laws of Alabama. There was 
no abuse of judicial discretion in refusing a continuance. 

Judgment affirmed. 


UNITED STATES CIRCUIT COURT. 


DISTRICT OF MASSACHUSETTS, 


ALICE A. SMITH 
v8. 


MUTUAL LIFE INS. CO. or New Yorx.* 


A life policy made and executed at the principal office in New York, and trans- 
mitted by mail to the agent in Massachusetts, and by him delivered, whose 
premiums were payable in New York or to the agent upon production of a 
receipt signed by an officer of the company, is a New York contract, and is 
not subject to the provisions of the Massachusetts non-forfeiture law. 


Dwicut Foster & Axrrrep D. Foster, for Defendants. 


This precise question hasalready been before this courtin Shattuck 
vs. Mut. Life Ins. Co., 7 Ins. Law Journal, 937 ; Desmazes vs. Mut. 
Ben. Life Ins. Co., 7 Ins. Law Journal, 926, coram Clifford, J.; Whit- 
comb vs. Phoenix Mut. Life Ins. Co., 8 Ins. Law Journal, 624 ; Ames 
vs. Manhattan Life Ins. Co. (not reported,) cvram Lowell, J., and has 
been in each case decided in favor of the defendants. 

In those cases, as well as the present, it may be that the policy first 
took effect as a completed contract when it was delivered, and the 
premium was paid in Massachusetts. Markey vs. Mut. Ben. Life Ins. 
Co., 118 Mass., 178. 

But the question was not in those actions and is not now where the 





* Opinion filed January 27, 1851. 
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contract was made, but by the law of what place it is to be governed. 
The defendant isa New York corporation. The city of New York is 
its established place of business. The annual premiums were paya- 
able in New York. The Massachusetts agent was not authorized “to 
make, alter or discharge contracts, waive forfeitures, extend credit, 
grant permits.” The loss was payable in New York by the terms of 
the policy. Agents can only receive premiums when furnished with 
receipts. The policy, after being executed in New York, was sent 
by mail to the agent. 

“The contract is to be carried into effect according to the inten- 
tion of the parties ; and where it is agreed, either expressly or tacit- 
ly, that a contract made in one place is to be performed in another, 
the general rule is that the contract, as to its validity, nature, ob- 
ligation and interpretation, is to be governed by the place of per- 
formance.” Green vs. Collins, 3 Clifford, 499; Desmazes vs. Mut. 
Ben. Life Ins. Co., and cases there cited. The seat of the continuous 
business of the corporation supplies its local law to all obligations 
emanating therefrom. Savigny, Guthrie’s Ed. p. 175. Ex parte 
Heidelback, 2 Lowell, 532. Wharton, Conf. Laws, § 426. The pre- 
sumption is that the parties had in view, and contracted with refer- 
ence to, the laws of New York. All the facts support, and there is 
nothing to contravene, that presumption. Zr parte Holthausen, L. R. 
9 Ch. App., (1874.) Where by the contract the applicant becomes a 
member of a mutual life insurance company, created by the laws of 
another State and there having the principal seat of its business 
that presumption becomes overwhelming. Principle and expediency 
require that the rights under the same form of policy in a mutual 
company should not differ in different States. The views of the Su- 
preme Judicial Court of Massachusetts entirely accord with the prin- 
ciples above stated. Penobscot R. R. vs. Bartlett, 12 Gray, 246. 
Bigelow, C..J., Hutchins vs. New England Coal Co., 4 Allen, 582. 


Netson, J. 

This suit was originally brought in the Superior Court of Massa- 
chusetts, and was removed to this court by the defendant. It is an 
action upon a policy of insurance for $3,000, issued by the defendant 
corporation, May 18, 1874, upon the life of Arthur R. Smith, and 
payable at the office of the company, in the city of New York, to his 
personal representatives, in sixty days after notice and proof of the 
death of the assured. The case is submitted to the court upon a 
statement of facts agreed upon by the parties. The plaintiff is the 
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widow of the assured, and has become the purchaser of the policy 
from the administrator of her husband ; and, as assignee of the pol- 
icy, brings this action under the Massachusetts Statute of 1878, ch. 
158, which authorizes purchasers of claims sold by an executor or 
administrator, under license of the Probate Court to sue therefor in 
their own names. The defendant corporation is a life insurance com- 
pany, incorporated by the laws of the State of New York, having its 
usual place of business in the city of New York, and has been duly 
authorized todo business in the State of Massachusetts, under the 
laws thereof. Its business here is conducted by a general and sub- 
agents, who have received certificates from the insurance commis- 
sioner, authorizing them to transact its business within the State. 
The application of the assured, a citizen of Massachusetts, was made 
through the agent of the company in Springfield, and was’ by him 
transmitted to the office of the company in New York. The policy 
was made and executed in New York, and was sent by mail to the 
agent in Springfield, and there delivered by him to the assured. The 
policy provides for the payment of an annual premium by the as- 
sured on or before the 18th of May in every year during its contin- 
uance, and contains the provision that if the premiums shall not be 
paid on or before the days mentioned for the payment thereof, at the 
office of the company in the city of New York (unless otherwise ex- 
pressly agreed in writing,) or to agents when they produce receipts 
signed by the president, vice-president, secretary, assistant secretary 
or cashier, then, in any such case, the company shall not be liable for 
the payment of the sum assured, or any part thereof, and the policy 
shall cease and determine, and in every case when the policy shall 
cease and determine, or become null and void, all payments shall be 
forfeited to the company. The premiums which became due prior to 
May 18, 1876, were duly paid, but those which became due on that 
day and on May 18, 1877, were never paid. Arthur R. Smith died 
July 24, 1877. The value of the policy on May 18, 1876, was suffi- 
cient to have continued it in force if the Massachusetts Statute, 1861,: 
ch. 186, is applicable. The only question in the case is, whether that 
statute, commonly called the non-forfeiture law, is made applicable 
to this policy by force of St. 1872, ch. 325. If it is, judgment is to 
be for the plaintiff for an amount agreed ; if not, judgment is to be 
for the defendant. 

This question has already been before this court in several cases, 
and in each instance it has been decided adversely to the plaintiff. 
The case of Desmazes vs. Mutual Benefit Life Ins. Co., 7 Ins. Law 
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Journal, 926, and the case of Shattuck vs. Mutual Life Ins. Co., of 
New York, 7 Ins. Law Journal, 637, were decided by Mr. Justice 
Clifford in 1878. They were both suits upon policies of insurance 
issued by foreign companies doing business in Massachusetts under 
the laws thereof, to citizens of Massachusetts. In elaborate and ex- 
haustive judgments it was decided by the learned justice that the 
policies were to be governed by the law of the States where the com- 
panies were incorporated and where the contracts were to be per- 
formed, and the act of 1872 did not have the effect to extend to such 
policies the non-forfeiture act of 1861. The same question was again 
before Judge Lowell in 1879, in Whitcomb vs. Phenix Mutual Life 
Ins. Co., 8 Ins. Law Journal, 624, and in Ames vs. Manhattan Life 
Ins. Co. (unreported.) The learned judge considered himself bound 
by the decisions of Mr. Justice Clifford, above cited, and held that 
the policies were not Massachusetts contracts, and were not governed 
by her laws. The facts in this case are almost exact counterparts of 
those in the other cases. Certainly there is no material difference 
between them. In the case of Morris vs. Penn Mutual Life Ins. Co., 
120 Mass., 503, decided in 1876, the Supreme Judicial Court arrived 
ata different conclusion upon this question from that reached by 
Mr. Justice Clifford, and it was there held that the act of 1861, by 
force of the act of 1872, applied to foreign as well as domestic com- 
panies doing business in the State. The effect of that decision was 
considered in Desmazes vs. Mutual Benefit Life Ins. Co., and was not 
deemed binding on this court. The learned and well considered 
brief of the counsel for the plaintiff has failed to convince us that we 
should change the rule of law adopted by this court, upon full con- 
sideration, and since so frequently re-affirmed and acted upon. 
Judgment for the defendant. 
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SUPREME COURT OF WISCONSIN. 


Appeal from Circuit Court, Winnebago County. 


FOSTER, Apw’r, ETc. 
us, 


GILE, Apw’r, erc.* 


The doctrine of Clarke vs. Durand, 12 Wis., 223, and Kerman vs. Howard, 23 
Wis., 108—that one who procures a policy of insurance upon his own life 
for the benefit .of another, and pays the premiums thereon, may dispose of 
it by will or otherwise, to the exclusion of the beneficiary named in the 
policy—adhered to. 

The beneficiary named in such a policy has an actual subsisting interest there- 
in, but subject to the right of the insured, who has paid the premiums, to 
revoke the same, and retain it himself, or vest it elsewhere, at least with 
the consent of the insurer. 

A policy of life insurance in such a case was made payable to A and B, their 
administrators or executors, etc. After the death of Aand B, the insured 
tiled among his papers, with the policy, a written assignment of it to one 
P, ‘‘in trust for the parties named,” and also a paper addressed ‘ to my 
administrator,” giving a list of his creditors, and stating how he desired 
the insurance money applied. These papers were never delivered to him 
by any person, and neither of them was so executed as to constitute a 
will. 

Held, that the administrator of A and B is entitled to the money. 


The action was originally upon a life insurance policy, brought by 
the plaintiff against the corporation which issued it—the Penn Mu- 
tual Life Insurance Company of Pennsylvania. That company ad- 
mitted its liability on the policy, and paid the amount of the insur- 
ance into court. By a proceeding under Rev. St. 715, § 2,610, the de- 
fendants above named (each of whom claimed the proceeds of the 
policy) were substituted for the insurance company as defendants in 
{h* Filed December 17,1880, Syllabus by State Reporter. 
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the action, and the contest thenceforth was for the money thus paid 
into court. The facts, as they appear from the pleadings and find- 
ings of the court, are as follows : 

The policy was issued December 13, 1878, on the life of Walter H. 
Ballou, who paid all premiums thereon accruing before his death. 
By the terms of the policy the insurance money was payable to John 
A. and Walter A. Ballou, his children, in equal shares, “their guar- 
dians, executors, administrators, or assigns.” These children were 
very young, and both of them died in the month of March, 1879. 
Walter H. Ballou died in April of the same year, intestate, leaving 
surviving him his widow, the defendant Ellen F’. Ballou. 

Walter H. Ballou made no further or other disposition of the pol- 
icy or the proceeds, except that after his death there was found 
amongst his papers, and with the policy, a paper in his handwriting, 
and bearing the signatures of himself and wife, purporting to assign 
the policy to the defendant Paige, “in trust for parties named.” An- 
other document was found in like manner, also in his handwriting, 
signed by him alone, and addressed “To my administrator,” which 
contains a list of his creditors, and states how he desires the insur- 
ance money to be applied. Both these papers are dated March 28, 
1879, which was after the death of both children. It does not appear 
that either paper was ever out of the possession of Walter H. Ballou, 
or was ever seen by any other person until after his death. The sig- 
nature of Mrs. Ballou was written in blank, at the request of her 
husband, and she was ignorant of what had been written over it un- 
til after the death of her husband. On these facts the Circuit Court 
found that the money in controversy belongs to the estate of the 
children, and accordingly awarded it to the plaintiff, then adminis- 
trator. The administrator of the estate of Walter H. Ballou alone 
appeals. 


Finch & Barser and C. D. Crevetanp, fur Respondents. 
Gro. W. Buryett, for Appellant. 


Lyon, J. 

It was held in Clark vs. Durand, 12 Wis., 223, and again in Kerman 
vs. Howard, 23 Wis., 108, that a person who procures a policy of in- 
surance on his own life for the benefit of another, and pays the pre- 
miums thereon, may dispose ofit, by will or otherwise, to the exclu- 
sion of the beneficiary named in the policy. The opposite doctrine 
was held in a very late case in Minnesota, (Ricker vs. Charter Oak 
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Life Ins. Co., 6 N. W. Rep., 771, 2 Minn., 101,) and the opinion of the 
court seems to be fortified with authorities. However, until the leg- 
islature enacts otherwise, the rule of Clark vs. Durand and Kerman 
vs. Howard must be adhered to by this court. 

Did Walter H.Ballou dispose of the policy,or the proceeds thereof, 
after the policy was issued? If he did so, it was effected by the draw- 
ing up and signing of the two papers found with the policy, and with 
his other papers, after his death. Neither of these papers was de- 
livered to Paige, the assignee named in one of them, nor to any other 
person to be delivered to Paige, or to the person who might there- 
after be appointed administrator of the estate of the insured. Neither 
of them was executed with the legal formalities essential to their 
validity as bequests. They never saw the light until the author of 
them was dead. The most that can be said of them is, they tend to 
show that Walter H. Ballou at one time contemplated making the 
disposition of the proceeds of the policy indicated in the writings ; 
but that he never executed his purpose in that behalf. We think it 
very clear that no claim by the administrator of his estate to such 
proceeds can be predicated upon those writings. The only remain- 
ing question to be determined is : Did the death of the beneficiaries, 
their father surviving them, of itself abrogate the stipulation making 
the insurance money payable as therein prescribed? If such was 
the legal effect of the death of the beneficiaries, undoubtedly the 
proceeds of the policy isa part of the estate of Walter H. Ballou, 
and should be awarded to his administrator, the appellant. The so- 
lution of this question requires a consideration of the relations of the 
beneficiaries to the policy, and their interest (if they have any) in 
it. 

In the Minnesota case, above cited, it was held that the taking of 
the policy payable to the beneticiaries was an irrevocable and exe- 
cuted voluntary settlewent upon the beneticiaries, and that the latter 
had an absolute vested interest in the proceeds of the policy, which 
could only be divested with their consent. This is an extreme view, 
and is in conflict with our own cases. Onthe other hand, it was said 
in Clark vs. Durand, supra, that the beneficiary has no present bene- 
ficial interest, no vested right, in the policy or the moneys agreed 
therein to be paid ; and it must be conceded that the judgment in 
that case was placed upon the ground that during the life-time of the 
insured the party beneficially interested had no actual equitable in- 
terest therein. This, also, is an extreme view in the opposite direc- 
tion to the Minnesota case. Of course, we cannot adopt the doctrine 
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of the Minnesota case to its full extent ; for, as already observed, it 
overturns Clark vs. Durand and Kerman vs. Howard. But if there 
is any middle ground upon which the judgments in these cases may 
rest, and which commends itself as more reasonable and just, it 
ought to be adopted. We believe there is such ground, and we feel 
at liberty to adopt it. Notwithstanding what was said in Clark vs. 
Durand, we think the taking of the policy by the insured, payable to 
another, is so far in the nature of an executed voluntary settlement 
that it vests in the person to whom the insurance money is made 
payable an actual subsisting interest in the policy, but not the abso- 
lute, unconditional ownership of it, and of the moneys therein agreed 
to be paid. The interest of the beneficiary is subject to the right of 
the insured, who has paid the premiums, to revoke the same and re- 
tain it himself or vest it elsewhere. At least, he may do this with the 
consent of the company which issued the policy. 

To hold on the one hand that the transaction amounts to an exe- 
cuted voluntary settlement, and is therefore irrevocable, or, on the 
other, that it vests no interest whatever in the beneficiary, would lead 
in many cases to great embarrassments and hardships, the danger of 
which will in a great measure be removed by adopting the middle 
ground above suggested. Moreover, that ground is in entire har- 

.., mony with the judgments in our own case above cited, and we believe 

=gy accords best with the analogies of the law. 

=a The situation of the beneficiary has been likened to that of a lega- 
tee under a will. If the legatee dies before the testator the legacy 
em lapses. And so it is argued in this case that the death of the bene- 
og ficiaries while the insured was living revoked their interest under the 
policy. We suppose the reason why a legacy lapses by the death of 

the legatee, living the testator, is that the will is entirely inoperative 
cay during the life of the testator, and hence that the legatee takes no 
wysinterest whatever under it until the testator dies. The fact that 
* these beneficiaries took an actual present interest, (although a condi- 
“tional one,) destroys the force and value of the comparison. Be- 
= *sides, the common law rule of lapsed legacies is one which in its 
«practical application has not unfrequently produced great hardship, 
«Jf not injustice ; hence, in England and in some of the United States 
~ on has been materially modified by statute. 4 Kent Com., 541, note 
; 2 Steph. Com., 249. It should not be extended by analogy to 

Th oid a case where an interest in the property passes in presenti 
“c« Yet, after all, it must be conceded that the provision which Walter 
«<H. Ballou made for his children in the policy is in the nature of a 
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testament, and should be treated as a testament, as far it can be con- 
sistently with the essential distinction above suggested between such 
provision and a testamentary disposition. Hence, the rules in re- 
spect to legacies may aid in determining the question under consid- 
eration. 

To prevent the lapse of a legacy when the legatee dies before the 
testator, it is requisite—First, that the testator declare his intention 
that the legacy shall not lapse ; and, second, that he point out to 
whom it shall be paid if the legatee die first. The last requirement 
is fulfilled if the bequest is to the legatees, and his executors or ad- 
ministrators. 2 Redf. on Wills, 165, ¢.1 § 8, subsec. 7, and cases 
cited in notes. 

Manifestly, the effect of the testator’s declaration that the legacy 
shall not lapse is to make the will operative at his death, by relation 
as of the time when it was made. This, by like relation, would oper- 
ate to vest in the legatee, in his life time, an interest under the will. 
In this case, as we have already seen, an actual subsisting interest in 
the policy, and its proceeds, vested conditionally in the beneficiaries 
without any such declaration, and it was quite nnnecessary that their 
father should declare that such interest should not lapse if he sur- 
vived them. Hence the beneficial clause in the policy is on the same 
footing without such declaration as the bequest in a will (the testa- 
tor surviving the legatee) with it. The other requirement to pre- 
vent the lapse of a legacy is fully complied with in the policy by the 
provision for the payment of the insurance money to the beneficiar- 
ies, their executors or administrators, which, we have seen, is suffi- 
cient. We conclude that, under the circumstances of the case, the 
beneficial interest of the children under the policy did not lapse by 
their death, (their father surviving them,) but goes to their adminis- 
trator to be distributed as intestate estate of such children, and that 
the court properly awarded the proceeds of the policy to him. 

The judgment of the Circuit Court must therefore be affirmed. 


Annotations on the above case by the Editor of the Insurance Law Journal. 


This decision acquires a peculiar interest through the fact that it essential- 
ly modifies the extreme view which has hitherto prevailed in Wisconsin 
concerning the party in whom vests the title of an ordinary life policy, and 
places the doctrine in that State more nearly in harmony with the prevail- 
ing current of authority elsewhere. The case of Clark vs. Durand cited in 
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the opinion above, established a precedent which the court in the more re- 
cent case of Kerman vs. Howard,also cited above, and here also to a limited 
extent, felt obligated to follow. In the case first mentioned the mother had 
insured her life for the benefit of her son in the name of a guardian, who 
had advanced the money. Afterwards being unable to keep the policy in 
force she went to the guardian and told him that she was about to abandon 
it, but that if he would release her from the payment of the sum already 
advanced, he might have it, to which the guardian agreed. Ina suit by the 
son against the guardian after the death of the mother, it was held that the 
contract was only an executory one between the mother and the company, 
in which the insured had no vested interest. He was a mere volunteer ; it 
was @ mere proposed gratuity. ‘The court obviously looked at the equities 
of the case before it in rendering its decision. So in the second case men- 
tioned, the question was whether the husband might not dispose of a policy 
which the had purchased for his wife, after her death, and when he no 
longer had a motive to keep it in force. 

In a case nearly analogous to that of Clark vs. Durand, the New Jersey 
Court of Appeals in Landrum vs. Knowles, 22 N. J., Eq., 594, looking at 
the equities of the case, decided that the interest was vested in the son only 
so far as payments had been actually made ; beyond that it was executory 
and the mother had a right to dispose of it, the assignee being obligated to 
account only for the value at the time of purchase. The Missouri courts 
have also adhered to the doctrine of Kerman vs. Howard in regard to 
wives’ policies. Gambs vs. Covenant Mut. Life Ins. Co., 1 Ins. Law Jour- 
nal, 338 ; Expressman’s Aid Society vs. Lewis, et al., St. Louis C. A., (to 
be reported in Ins. Law Journal.) In one or two other States a doubt has 
been expressed as to the rights of the donor where the premiums were 
not fully paid or the gift completed. See Ricker, et al. vs. Charter Oak Life 
Ins. Co., et al., 10 Ins. Law Journal, Minnesota S. C., 1880; Lemon vs. 
Phoenix Mut. Life Ins. Co., 1 Ins. Law Journal, 520. But in most of these 
cases the issue presented was that of a disposal by the party paying the pre- 
miums as the alternative of a lapse through which the interest would be 
wholly forfeited, and it seemed only equitable to allow the party who had 
made the purchase thus to preserve what must otherwise have been 
lost. 


Of late, however, the question has been presented to the courts in an- 
other aspéct, through the efforts of the donors to dispose of policies effected 
for the benefit of dependent families in antagonism to the interest of the 
latter. The aspect has been presented of the husband and father seeking 
to deprive his family of the maintenance and support which is their due. 
The courts have thus been led to look more closely at the legal features of 
the contract, especially in the case of policies under wives’ statutes. The 
result has been that the doctrine is now established by the great weight of 
authority, that the title to an ordinary life policy, in the absence, at any rate, 
of any reservation of authority on the part of the donor, vests from the 
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moment of its issue in the beneficiaries, and can only be disposed of with 
the consent of the latter. The principal exceptions to this rule are certain 
classes of benevolent funds whose disposition under their charters or by- 
laws is granted to the members. Ballou vs. Gile in the present number, 
Swift vs. Mutual Aid & Ass., 10 Ins. Law Journal, 58. See also as to title 
in case of ordinary life policies, Robinson vs. Duval, 9 Ins. Law Journal, 
897 ; Continental Life Ins. Co. vs, Palmer, 5 Ins. Law Journal, 305 ; Rick- 
er, et al. vs. Charter Oak Life Ins. Co., ante; Trager vs. Ins. Co., 9 Ins, 
Law Journal, 81; Pence vs. Conn. Mut. Life Ins. Co., 8 Ins. Law Journal, 
746 ; Brooks vs. Phoenix Mut. Life Ins. Co., 8 Ins. Law Journal, 740; 
Pheenix Mut. Life Ins. Co. vs. Dunham, 8 Ins. Law Journal, 173 ; Estate 
of Malone, 9 Ins, Law Journal, 767 ; Rhode vs. Bank, 9 Ins. Law Journal, 
76. 


SUPREME COURT OF WISCONSIN. 


"Appeal from Circuit Court, Winnebago County. 


BALLOU 


US 


GILE, Apw’r., erc.* 


In the case of a mutual society designed to secure upon the death of a mem- 
ber, payment of moneys to those who are dependent upon him, the court 
should construe its rules and regulations liberally to affect its benevolent 
purpose, and should not so construe them as to defeat that purpose, if their 
language admits any other reasonable construction, 


When B. died he was a member in good standing of a society, one of whose 
objects is ‘‘to establish a widow and orphans’ fund,” from which, on the 
decease of a member, a certain sum shall be paid ‘to his family, or those 
dependent on him, as he may direct.” The rules provide for issuing to each 
member a “ benefit certificate,” showing the ‘‘ names of his family or those 
dependenton him, to whom he desires his benefit paid ;” that in case of his 
failure to direct, ‘‘by will, entry or benefit certificate,” who shall receive 
such benefit, ‘‘ the council shall cause the same to be paid to the person or 
persons entitled thereto;” and that, ‘in case no, person is entitled to the 
benefit, it shall revert to the widow and orphans’ benefit fund.” The ben- 


* Opinion filed December 17, 1880. Syllabus by State Reporter. 
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efit certificate issued to B. provided tor payment of the money on his death 
to his infant children, and these died a short time before the father, and he 
gave no other direction, and left no children or descendants or other per- 
son dependent on him for support, except his widow. 


Held, that the widow was entitled to the benefit. 


It seemsthat the administrator of the deceased member would in no case be 
entitled to moneys from said benefit fund for the creditors of the deceased. 


The fact that the society, to avoid litigation, paid the money into court, in- 
stead of paying it to the widow, does not affect her right thereto. 


C. D. Creveranp and Fincn & Barser, for Respondent. 
Gro. W. Burnety, for Appellant. 


Taytor, J. 

This action was originally brought by the respondent against the 
“Royal Arcanum,” a society incorporated by the laws of Massachu- 
setts, to recover the sum of $3,000 which she claimed was due to her 
upon a benefit certificate of said society held by her husband, Walter 
H. Ballou, at the time of his death. The society did not dispute 
the indebtedness, but alleged that several other persons made claim 
to said sum of $3,000, and amongst them the appellant ; asked to be 
permitted to pay the money iuto court, and that the contestants for 
the money be made defendants in its place ; and thereupon the so- 
ciety was permitted to and did pay the money into court, the con- 
testants were made defendants in its place, and the action was dis- 
missed as to the society. The action was tried by the court without 
ajury. From an examination of the rules and regulations of the 
society, offered in evidence on the trial, it appears that the society is 
a purely benevolent one. By the fith paragraph of article 2, entitled 
“The objects of the order,” it is declared to be one of its objects 
“to establish a widow and orphans’ benefit fund, from which, on the 
satisfactory evidence of the death of a member of the order who has 
complied with all its lawful requirements, a sum not exceeding $3,- 
000 shall be paid to his family or those dependent on him, as he may 
direct.” 

The second, third and fourth sections of what is termed Law III. 
of the order are as follows : Section 2. “Each member shall enter 
upon his application the name or names of the members of his fam- 
ily, or those dependent upon him to whom he desires his benefit 
paid, and the same shall be entered in the benefit certificate.” Sec- 
tion 3. “A member may at any time, when in good standing, sur- 
render his certificate.*and have a new one issued by paying a fee of 
50 cents.” Section 4. “In case no direction is made by a brother, 
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either by will, entry or benefit certificate, the ‘council may cause the 
same to be paid to the person or persons entitled thereto. In case 
no person or persons are entitled to the benefit, it shall revert back 
to the widow and orphans’ benefit fund.” It is admitted by the so- 
ciety that Walter H. Ballou was a member in good standing, and 
had complied with all the lawful requirements of the order at the 
time of his death, and that $3,000 was due to such person or persons 
as by the rules and regulations of the order were entitled to receive 
the same at his death. A benefit certificate had been duly issued by 
the order to Walter H. Ballou in his life time, and in his application, 
and in the benefit certificate, he designated his two infant children as 
the persons to whom the money should be paid in case of his death. 
The evidence showed that previous to the death of Walter H. Ballou, 
the two infant children to whom he had directed the money to be 
paid had died, and the said Walter H. Ballou also died a few weeks 
after the death of his children, and without having made any other 
direction as to the payment of the money. The deceased left a 
widow, but no children or descendants, or other person dependent 
upon him for support, except his widow, the respondent in this ac- 
tion. 

Under this state of facts the society determined that the case came 
clearly within the provision of section 4 of Law IIL, above quoted, 
and the local council of Oshkosh, of which the deceased was a mem- 
ber, resolved that the $3,000 should be paid to the widow of the de- 
ceased, as being the person entitled thereto by the rules and regu- 
lations of the order. The appellant claims the money as the admin- 
istrator of the deceased, and the evidence shows that if the money 
goes to the administrator it must be used to pay the creditors of the 
deceased, and the widow would receive no benefit therefrom. We 
think that, under the fifth paragraph of article 2, above quoted, it is 
clear that the widow and orphans’ fund was not established for the 
benefit of the creditors of a deceased brother, and that, if a deceased 
brother had no family or any other person dependent upon him for 
support at the time of his death, no money would be due from the 
order to his administrator or any other person. We are also of the 
opinion that this case comes clearly within section 4 of Law II, 
above quoted : that Walter H. Ballou died, not having made any di- 
rection by will, entry or benefit certificate, as to who should receive 
the benefit of the $3,000, and the society had the power, under that 
section, to pay the same to the person or persons entitled thereto. 
There being no children or other descendants, or persons dependent 
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upon him, except his widow, the order very properly directed the 
same to be paid to her. She comes within the class of persons for 
whom the fund was established. She is a widow, is a member of the 
family of the deceased, and dependent upon him. Her claim to the 
fund would seem to be perfect. 

In determining who is entitled to receive the benefits of the provi- 
sions made by a society of this kind, it is the duty of the court to 
construe its rules and regulations liberally to effect the benevolent 
purposes of the order, and in no case so to construe them as to defeat 
such purpose, unless the meaning of such rules and regulations are 
so clear and certain as to admit of no other reasonable construc- 
tion. This was the rule adopted by this:court in Schunk vs G. W. 
& W. F., 44 Wis., 369; Erdmann vs. Mut. Ins. Co. of the Order of 
Herman’s Sons of Wisconsin, Id., 376, and must be adhered to in 
this case. Again, if the widow is not entitled to receive this money, 
it not appearing that there is any other member of the family of the 
deceased living, or any other person dependent upon him, the $3,000 
would revert to the widow and orphans’ benefit fund, according to 
the terms of section 4, of Law III, above quoted, and in no case 
would the appellant, as administrator, be entitled to receive the same. 
This case is not, in any way, controlled by the cases in this court 
cited by the learned counsel for the appellant. The cases of Clark 
vs. Durand, 12 Wis., 223; Kerman vs. Howard, 23 Wis., 108, and 
Archibald vs. Ins. Co., 38 Wis., 542, were all cases upon ordinary 
life insurance policies, in which, by their terms, the several compa- 
nies were obligated absolutely to pay the sum mentioned therein, 
upon the death of the insured, to the person designated by the as- 
sured, or, in case no one was designated, then to his personal repre- 
sentatives. In the present case the association, on the death of a 
brother without designating any person to whom the benefit shall be 
paid, is bound only to pay to a member of the family, or to some 
other person dependent upon the deceased ; and, in case there be 
no such person, is not bound to pay at all. We think the true mean- 
ing of the word “dependent,” in this connection, means some per- 
son or persons dependent for support in some way upon the de- 
ceased ; and as the proof shows that there was no other person s0 
dependent upon the deceased except the widow, the money must be 
paid to her. And this is especially so in a contest between the 
widow and the administrator of the deceased, who, if he takes the 
money at all, must take it for the creditors, and the person entitled 
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to his estate by law, whether such person be of the family of the 
deceased or dependent upon him or not. 

The fact that the association has paid the money into court, in- 
stead of paying it directly to the widow, to avoid litigation with the 
other claimants, can make no difference as to the rights of the per- 
sons claiming the same. If the appellant could not have recovered 
this money in a direct action against the association, he cannot re- 
cover it in this action. The association not having, for prudential 
reasons, paid the money to the party entitled thereto, the court must 
see that it is paid out as directed and required by the rules and reg- 
ulations of the society ; and, as we have said, according to such 
rules and regulations the widow in this case is clearly entitled to the 
money. It is quite immaterial whether the local council or the su- 
preme council have the right, under the rules and regulations of the 
order, to direct to whom the money shall be paid in case the brother 
has failed to designate the person in the manner prescribed by such 
rules. The money having been paid into court, the court must now 
determine who is the proper person to receive the money, irrespec- 
tive of the action of either council. Whether the local council at 
Oshkosh had or had not the power to determine to whom the money 
should be paid, we are gratified to learn that the opinion of this 
court is in accord with the opinion of such council. 

The judement of the Cireuit Court is affirmed. 
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SUPREME COURT OF NEBRASKA. 


Error from Douglas County. 


N. Y. LIFE INS. CO. 
Ve. 
BONNER.* 


The policy was taken out by the plaintiff upon his lite, payable to his wife and 
children, and remained continually in his own possession, and control, he 
paying the premiums. It finally lapsed, and shortly after, upon the solici- 
tation of an agent, plaintiff surrendered it upon an agreed surrender value 
to be applied in payment of the premiums of a new ten year policy. These 
negotiations were carried on solely by plaintiff without the knowledge of 
his wife. In a suit against the company to recover an alleged difference 
between the agreed surrender value and that credited on the new policy : 

Held, that under section 32 of the Nebraska Code, the plaintiff having made 
the contract for the benetit of another, was entitled to sue in his own name 
and without joining the beneticiary. 

Judgment affirmed. 


A. Swarrznanper, for Plainti? in Error. 
Wesster & Gaytorp, for Defendant tn Error. 


Coss, J. 

The plaintiff took out a policy of insurance from the defendant on 
his own life, payable to his wife and their children, on which policy 
he paid the annual premiums for many years, but finally allowed it to 
lapse. Shortly afterwards one J. B. Cary, an acting agent of the de- 
fendant, applied to the plaintiff and proposed to purchase in the said 
lapsed policy on behalf of the defendant, and finally, after consider- 
able negotiation, it was agreed between them that $350 should be 
considered the surrender value of the old policy; that plaintiff 


* Opinion filed January 5, 1881. 





206 Report of Decisions. [ March, 


would surrender it to the company and receive a new policy running 
for10 years. The unnual premiums on this new policy would amount to 
$113.64 ; so that the $350 agreed upon as the surrender value of the 
policy would a little more than pay the said premiums for three years. 
The new policy was delivered by the said Cary and the old one taken 
up by him, and in making the change he presented several papers to 
the plaintiff for his signature and indorsement, all of which he signed 
or indorsed as requested. At the expiration of the year the defen- 
dant company demanded payment of the second annual premium of 
plaintiff, when it appeared that among the papers which the plaintiff 
had indorsed at the request of the said Cary was a draft for $180.24, 
which, together with the amount of the first annual premium on the 
new policy and the amount of a premium note which appears to have 
been outstanding on the old policy, made up the sum of $350, the 
agreed surrender value of the old policy. 

This suit was brought by the plaintiff, defendant in error, against 
the defendant, plaintiff in error, for the balance of said surrender 
value of the old policy, after deducting the amount of the first an- 
nual premium on the new policy. The verdict was for $228.71,upon 
which the plaintiff entered a remittiiur for three dollars, leaving 
$225.74 to stand as the judgment. In arriving at the amount found 
by the jury they obviously allowed to the defendant company the 
amount of the said premium note outstanding on the old policy. 
The first point made by the plaintiff in error, other than the general 
one that the court erred in overruling the motion for a new trial, arises 
upon the overruling of the demurrer to the reply, as well as upon 
certain instructions to the jury, and certain instructions prayed by 
the plaintiff in error and refused by the court. The instructions 
prayed by the plaintiff in error, and refused by the court, presents 
the point, and is as follows: “If the jury find from the evidence 
that in the policy of insurance described in the pleadings the pre- 
miums were contracted to be paid by Rebecca O. Bonner, and in the 
case of the death of James Bonner the insurance money was to be 
paid to her, and that she is still living, then she is the beneficiary and 
the real party in interest, and any action founded on said policy to 
recover its surrender value must be brought in her name, and not in 
the name of the plaintiff.” 

The testimony was that the defendant in error had paid all the 
premiums on the old policy out of his own money ; that he had al- 
ways had the policy in his exclusive possession ; that all of the ne- 
gotiations for the taking up of the same, and paying the surrender 
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value thereof by the company or its agents, had been made with 
James Bonner ; and that his wife, Rebecca Bonner, knew nothing 
about it. It is true that there is no direct testimony that the contract 
as evidenced by the old policy, was, on the one part, made by the 
defendant in error, James Bonner, but I think myself warranted in 
assuming from his testimony, which I quote, that such was the 
case : 

“Question. Who paid the premiums on this old policy? Answer. 
I did, always. Q. Whose money was it you paid on that policy? A. 
My individual money. Q. In whose possession was that policy, and 
under whose control was it? A. Mine, always. Q. Had it been in 
the possession and under the control of adybody else? A. No, sir, 
Q. It was under your control all the while? A. Yes, sir.” 

Section 32 of the code provides that“ * * * a person with 
whom * * * acontract is made for the benefit of another * 

* * may bring an action without joining with him the person for 
whose benefit it is prosecuted.” 

If Iam not wrong in assuming that the contract was made by James 
Bonner—in other words, that the old policy was taken out by him 
for the benefit of his wife and their children—then under the above 
provision of the code there was no error on the part of the district 
court in overruling the demurrer, or in the charge complained of, or 
in refusing the prayer of the plaintiff in error. Pomeroy on Remed- 
ies and Remedial Rights, § 175, and authorities there cited. There 
were other points made in the motion for a new trial and petition in 
error ; but they are not insisted upon in the brief, nor do I think 
that were they urged they could be made controlling of the case. 

The judgment of the district court must be affirmed. 

Judgment affirmed. 
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SUPREME COURT OF APPEALS OF VIRGINIA. 


SOUTHERN MUTUAL INS. “4 


te, ) 


TAYLOR.* ) 


The policy in a mutual company expressly stipulated that in case any assess- 
ment on the note given for the cash premiums or any part thereof should 
remain unpaid and past due at the time of a loss, the policy should be 
void, and the application contained a like provision. The insured at the 
time of loss had neglected to pay an assessment of which he had received 
due notice. 

Held, that the company was not liable if the assessment was authorized, 


Held, that in the absence of valid evidence to the contrary, the assessment 
must be assumed to have been properly made, and it was not necessary for 
the company to carry all its books and papers to a distant county to prove 
from them the necessity of such an assessment, when the objection was 
raised for the first time at the trial under the general issue. 


Judgment reversed, 
/ Statement of Case. ) 


This is a writ of error to a judgment of the Circuit Court of Frank- 
lin County, rendered on the 15th day of April, 1876, in favor of the 
defendant in error, James S. Taylor, who was plaintiff in the court 
below, against the plaintiffin error. The Southern Mutual Insur- 
ance Company which was defendant in the court below for the sum 
of twenty-two hundred dollars, with interest thereon from the 7th 
day of January, 1875, until payment, and his costs by him about his 
suit in that behalf expended. 

The said suit was an action brought by the said Taylor against the 
said company on policy of insurance of which a copy is referred to 


* Decisior. rendered 1880. 
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in, and filed with, the declaration in said suit, the commencement of 
which said policy is in the words and figures following, to wit : 


“No. 5,014. $2,200. 
“ By this policy of insurance the Southern Mutual Insurance Com- 
pany of Richmond, Virginia, in consideration of forty-four dollars to 
them paid by the assured hereinafter named, the receipt whereof 
is hereby acknowledged, and a premium note of one hundred and 
ten dollars by the said company received, do insure James 8. Taylor, 
of Franklin County and State of Virginia, against loss or damage by 
fire and lightning, to the amount of $2,200 on the following property, 
to wit : his two storied framed dwelling-houses, 46 x 18, with North 
extension, 28 x 18, situated in said county, 2} miles Southeast from 
Gogginsville, on Blackwater River. Amount insured $2,000 ; piano 
therein ; amount insured $200; total amount insured $2,200.” 

“For amore particular description and as forming part of this 
policy by whic!: the insured will be bound, reference being had to 
application and description, No. 5,014 on file in the office of this 
company.” 


Then follows the residue of the said policy which need not be here 
set out, except one clause thereof which is in these words: “No 
insurance, whether original or continued, shall be considered as bind- 
ing until the actual payment of the cash premium ; but when a note 
is given for the cash premium it shall be considered a payment, 
provided the note is paid when due ; and it is expressly stipulated 
and agreed by and between the parties, that in the case of loss or 
damage by fire or lightning to the property herein insured, and the 
note given for the cash premium, or any part thereof, or any assess- 
ment or assessments on the premium note of the assured shall re- 
main unpaid and past due at the time of such loss or damage, this 
policy shall be void and of no effect. But the avoiding of this policy 
by the non-payment of the notes and assessments as above men- 
tioned, shall not have the effect of releasing the assured from any of 
his obligations, and upon the payment of all claims as above speci- 
fied, before any loss or damage shall have occurred to the property 
insured, then this policy to revive and be of full force and effect.” 

Then follow the conditions of insurance referred to in the body of 
the said policy, but which need not be here inserted. At March 
rules, 1875, the defendant demurred to the declaration and plead the 
general issue to the action of the plaintiff; plaintiff joined in the 
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demurrer and in the general issue. In April, 1875, the demurrer 
was overruled and the issue was tried by a jury, which, not being 
able to agree, a juror was withdrawn and the case was continued. 
In November, 1875, the issue was again tried by a jury, when the 
defendant filed a demurrer to the plaintiff's evidence, which is set 
out in the record, but need not here be repeated, at least in full. 

The first evidence so set out is the policy of insurance aforesaid, 
including the provision aforesaid, which makes void the policy in the 
event that “ the note given for the cash premium or any part thereof, 
or any assessment or assessments on the premium note of the as- 
sured shall remain unpaid and past due at the time of such loss or 
damage, this policy shall be void and of no effect.” But the avoid- 
ing of this policy by the non-payment of the notes and assessments 
as above mentioned, shall not have the effect of releasing the as- 
sured. from any of his obligations, and upon the payment of all 
clauns as above specitied before any loss or damage shall have oc- 
curred to the property insured, then this policy to revive and be of 
full force and effect.” 

The next evidence so set out is the testimony of the plaintiff Tay- 
lor, himself, which need not be here repeated in full. In his testi- 
mony he sets out his application for the policy, which application 
coucluded with these words: “And the said applicant covenants 
and agrees with said company that the foregoing, together with the 
diagrain hereupon, is a just, full and true exposition of all the facts 
and circumstances in regard to the condition, situation, value and 
risk of the property insured. And it is hereby agreed by and be- 
tween the parties that in case of loss or damage by fire or lightning 
to the property herein insured, and the note given for the cash pre- 
mium or any part thereof, or any assessment or assessments on the 
premium note of the assured, shall remain unpaid and past due at 
the time of such loss or damage, this policy shall be void and of no 
effect. But the voiding of my policy by the non-payment of the 
notes and assessments as above mentioned, shall not have the effect 
of releasing me from any of my obligations ; and upon the payment 
of all claims as above specified before any loss or damage shall have 
occurred to the property insured, then my policy to revive and be of 
full force and effect. (Signed.) Jas. S. Taytor, Applicant.” 


At the foot of his said application is a copy of the deposit note 
given by the applicant, which is in these words : 
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“$110. For value received in policy, No. 5,014, dated the Ist day 
of March, 1871, issued by the Southern Mutual Insurance Company, 
I promise to pay the said company the sum of one hundred and ten 
dollars, in such portions and at such time or times as the directors 
of sxid company may, agreeably to the charter and by-laws of said 
company, require to pay the expenses and losses. AndI hereby 
waive the benefit of the homestead exemption as to this obligation. 

(Signed.) Jas. S. Taytor, Applicant. 
“P. O. address, Gogginsville, Franklin County.” 


The said witness after setting out in his testimony the said note, 
then says: “I then paid the cash premium, I think $44. A demand 
was afterwards made against me by the defendant of an assessment 
on this premium note which I paid. The amount of another assess- 
ment was afterwards demanded of me. I received notice of this 
last mentioned demand through the mail. 

“The notice I here produce in evidence, which is as follows : ‘ W. 
C. Carrington, president, etc., office of Southern Mutual Insurance 
Company, No. 11 Main Street, Richmond, Virginia, May 25, 1874. 

‘To James S. Taylor, Gogginsville. In accordance with the resolu- 
tions appended, you are requested and required to remit to this of- 
fice $27.50, net amount levied by second assessment on your deposit 
note, No. 5,014, given for policy of same number for $110. Please 
remit by check, draft, postal order, registered letter or express, pre- 
paid, and receipt therefor will be forwarded to you. 

‘Ata meeting of the directors held October 10, 1873, it was re- 
solved, that whereas the losses and expenses of the company abso- 
lutely require, not only the levying of another assessment, but the 
advaicement of that levied January 15, 1872, etc., it was ordered 
that the first assessment be extended to policies 18 months old, in- 
stead of waiting until they were 30 months old, notice of which first 
assessment has been sent you 60 days since. Rexo'ved, that a sec- 
ond and further assessment of 25 per cent net (of the original 
amount of the note,) be made on all deposit notes now in force, and 
that the demand be made at once on all such notes as have been run- 
ning 18 months, and hereafter on all others as they severally reach 
that age, provided that the demand for the second assessment shall in 
no case be made on any deposit note sooner than sixty days after the 
demand for the first assessment. 

* Resolved, that any policy-holder by returning his scrip and pay- 
ing in cash 60 per cent of his deposit note, may have it canceled, and 
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his policy continued in force until the end of its term, provided that 
policy-holders who have paid one or both assessments may have their 
notes canceled by paying 60 per cent, less amount so paid in cash by 
assessment. 

‘Thus you will see while the necessities of the company have forced 
an assessment to meet demands and enable the company to be in 
position to meet your loss or others if they should occur ; yet it has 
been so prosperous that by above resolution you are given what is 
equivalent to a 40 per cent dividend on your deposit note, and your 
note carried without further cost for the full term. This is equal toa 
saving to you of about 40 per cent from stock rates, and has given 
you without interest the use of that much money, which to a stock 
company you would have had to pay in advance. 

‘Your attention is hereby called to the following provisions of the 
charter and condition of your policy : 

‘Sec. 5, of charter: If any member (mutual policy-holder,) shall 
fail to pay any assessment for the term of 30 days after a written or 
printed notice shall have been mailed to his, her or their address, 
the company may bring suit and recover the whole amount of such 
premium note or notes, and the company shall retain the same until 
30 days after their policy may have expired, that was issued on ac- 
count of said note or notes ; and the amount that is not consumed 
in the payment of expenses and losses shall be refunded to the par- 
ties entitled to the same. Sec. 6: Every policy issued by said com- 
pany shall of itself create a lien on the real und personal property of 
the party whose property is insured by such policy for the payment 
of all premium and cash notes given for the same. 

‘Condition of policy.—And it is hereby expressly stipulated and 
agreed by and between the parties, that in case of loss or damages 
by fire or lightning to the property hereby insured, and the note 
given for the cash premium or any part thereof, or any assessment or 
assessments on the premium note of the assured, shall remain un- 
paid and past due at the time of such loss or damage, this policy 
shall be void and of no effect. But the avoiding of this policy by 
the non-payment of the notes and assessments as above mentioned, 
shall not have the effect of releasing the assured from any of his ob- 
ligations, and upon the payment of all claims as above specified, be- 
fore any loss or damage shall have occurred to the property insured, 
then this policy to revive and be of full force and effect. 

‘To avoid the penalties above set forth, you are advised and re- 
quested to remit at once the amount required of you. No agent is 
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authorized to collect any assessment except on receipt signed by the 
secretary. Very respectfully, 
I. E. Netswancer, Secretary.’ 


“T received it by due course of mail. More than 30 days elapsed af- 
ter I received the notice before my house was burned. I never did 
puy the amount of this assessment. I did not offef to pay it at any 
time within 30 days after I received the notice of the assessment. 
I notified the defendant that my house was destroyed by letter the 
same week in which my house was burned. Mr. G. H. T. Greer 
wrote the letter for me. The letter now shown in evidence to the 
jury is in the words and figures following, to wit : ‘Franklin Bank, 
Rocky Mount, Va., July 8, 1874. Southern Mutual Insurance Com- 
pany, Richmond, Va.: Dear sir. At request of Mr. James 8S. Taylor, 
I enclose check on Planters’ National Bank for $30 to pay assessment 
on his policy. In doing so I have to say that Mr. Taylor’s house was 
burned on the 5th inst., but I hope that the payment of the amount 
of assessment even at this time will be all right, as the company 
loses nothing thereby, as it has the payment of the premiums per- 
fectly assured, and by the payment of the amount above, it gets all 
it could have gotten. Mr. Taylor’s failure to pay sooner was pure 
negligence, as he is a man of property, but engrossed in farming, for- 
got to pay. He does not know the exact amount of the assessment, 
but I suppose the $30 will be enough. Please answer as soon as 
possible. Very respectfully, G. H. T. Greer, Cas.” 


The witness here states that he made proof of his claim for loss 
and sent it to the defendant, and exhibited to the jury a paper show- 
ing such loss which is set out in his deposition, but need not be here 
inserted. 

On his re-examination he states that “ the defendant never made any 
objection to the notice of loss or proof of loss sent to it, nor to the 
time when it was sent. I believe from the papers I have seen of the 
defendant that the assessment was not made to pay for expenses and 
losses of the defendants. I am able and willing to pay any proper 
assessment on the deposit note held by the defendant.” 

On his re-cross-examination, he makes the following among other 
statements: “This company is a banding together of citizens for 
mutual protection, by which perfect security is guaranteed, and no 
money is required when no losses are sustained above the bare ex- 
penses of the company. _ The reasons for insuring by the mutual 
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plan, and in this company, may be briefly summed up: the insured 
retain the control of their own money, and are required to pay no 
assessment on their notes, except when actual losses render it neces- 
sary.” 

He exhibted a printed pamphlet to the jury, in which, among other 
things not material to be here repeated, the following statement is 
made concerning the “plan of business, and the resources of 
the Southern Mutual Insurance Company. This company, char- 
tered by the Commonwealth of Virginia, insures property against 
loss or damage by fire or lightning, and does business on the mutual 
and joint-stock plan. Policies are issued for a term not exceeding 
five years. Every person insuring on the mutual plan becomes a 
member of the company, is entitled to vote at elections for directors, 
has access to the books of the company, and pays only what is abso- 
lutely necessary to keep him insured, and thus saves what is paid to 
stockholders in the way of dividends, etc., when insured on the stock 
plan. 

“Each person insuring on the mutual plan, before obtaining his 
policy, is required to deposit with the company his deposit note, and 
pay a certain amount in cash. This deposit note is not negotiable, 
but merely assessable when, at any time during the life of the appli- 
cant’s policy, the cash means of the company are inadequate for the 
payment of its liabilities. So long as the company is enabled to dis- 
charge its liabilities, nothing will or can be collected on its notes, 
and they will be returned to the insured at the expiration of their 
policies, together with their proportionate share of the surplus cash 
earnings then in the hands of the company, determined by the 
amount of cash each has paid in virtue of his policy.” 

The testimony of the plaintiff as a witness, after embracing some 
other matters not material to be noticed here, was then closed, when 
H. G. Davidson was examined as a witness on behalf of the plaintiff, 
having been summoned under a subpena duces tecum, describing him 
as “Secretary of the Southern Mutual Insurance Company of Rich- 
mond, Virginia,” and commanding him to bring to court with him 
such books of accounts, or other writings of the said company, or 
exact copies of such parts thereof as show the financial condition of 
said company on the 10th day of October, 1873, and particularty all 
the assets of said company, and in what they consisted, and all the 
liabilit'es of said ccmyany, how they arose, and to whom due; 
also all such books of accounts or other writings of said company, 
or exact copies of such parts of said books and writings as show the 
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financial condition of said company on the 5th day of January, 1872, 
and particularly all the assets of said company, and in what they 
consisted, and all the liabilities of said company, how they arose, and 
to whom due, and also all books of accounts or other writings, or 
such parts or exact copies thereof as show the amount of losses and 
expenses of every kind paid by said company, for the year ending 
the 10th day of October, 1873, and to whom due and in what amount 
such losses were paid, and to whom, and for what, and in what sums 
such losses were paid ; all of the said books or writings now remain- 
ing with the said Davidson, as it is said, then there to testify in be- 
half of the said Taylor, in a certain matter of controversy in the said 
court depending between the said Taylor, plaintiff, and the said com- 
pany, defendant. The said Davidson, being sworn, said, among 
other things: “I was formerly president of the defendant corpora- 
tion, and am now a director in the corporation, superintendent of 
agencies, and one of the executive committee of the corporation, 
ete..” “ William C. Carrington is the president of the company. I 
think he was elected president the 8th of October, 1873.” “I have 
no books or papers of the company to show its financial condition 
on the 10th of October, 1873. A subpana duces fecum was served on 
me as secretary of the company to produce certain books and papers 
of the company. I am not the secretary of the company. I did not 
bring any books or papers. 

On his cross-examination, he said: “It would have required a 
wagon to transport these books from the railroad here, and would 
have required an expert to have explained them. The. books called 
for in the subpeena duces tecum would have filled an immense goods 
box. The withdrawal of these books from the office of the company 
would have caused a suspension of its business during their absence. 
I presume it would have taken all the clerks the company had sev- 
eral weeks or longer to make the extracts from the books called for 
by the subpeena. That is the reason I did not bring these books or 
make the extracts. The term cash premiums, referred to in the 
card spoken of as one of the papers issued by the company, em- 
braces all premiums in cash or in notes, or still in hands of agents 
not paid over. I do not know what is the usual proportion of cash 
and cash premium notes. The policy-holders usually avail them- 
selves of the privilege of giving notes for the cash premiums. I 
have here the minute book of the board of directors of the defend- 
ant (company). On the 10th day of October, 1873, the following 
entry was made in the minute book,” and is read in evidence to the 
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jury, as follows: “Office Southern Mutual Insurance Company, 
Richmond, October 10th, 1873. Board met pursuant to adjourn- 
ment. Present, W. C. Carrington, president ; H. G. Davidson, J. H. 
Martin, J. G. Gabell, Dr. H. McGuire, and the secretary. The presi- 
dent and secretary reported upon a plan of assessment, which was 
adopted. On motion, it was ordered that an assessment, to net 
twenty-five per cent, be made on all policies over eighteen months 
old.” 

On the 7th day of Febrnary, 1874, the following entry was made 
in the minute book, and was read to the jury, as follows: “ Office 
Southern Mutual Insurance Company, February 7, 1874, Richmond, 
Virginia. Ata call meeting of the board of directors of the com- 
pany were present, W. C. Carrington, president, and Jordan H. Mar- 
tin, Dr. J. G. Cabell, Dr. Hunter McGuire, Dr. H. G. Davidson, and 
the secretary. On motion, it was ordered that so much of the min- 
utes of the meeting of the board, held October 10, 1873, as relates 
to the manner of assessments, be so altered and amended as to read 
and be entered nunc protunc, as follows: Whereas, the losses and 
expenses of the company absolutely require, not only the levying of 
another assessment, but also the advancement of that levied January 
15th, 1872: And whereas, it is desirable and right to make the bur- 
dens of the company bear equully on all mutual policy-holders, 
therefore, Resolved, That the assessment levied January 15th, 1872, 
be so altered and amended as to make the demand therefor at once, 
on all deposit notes that have been running eighteen months, and 
hereafter on all other as they severally reach that age. (The 2d reso- 
lution need not be inserted here.) 

“3d. Resolved, That a second and further assessment of twentysfive 
per cent net be made on all deposit notes now in force, and that the 
demand for this assessment be made at once on all such notes as 
have been running eighteen months, and hereafter on all others as 
they reach that age : provided, that the demand for the second as- 
sessment shall in no case be made on any deposit note sooner than 
sixty days after the demand of the first assessment. 4th. Re:olved, 
That any policy-holder, by returning his scrip, and paying in cash 
sixty per cent of his deposit note, may have it canceled, and his 
policy continued in force till the end of its term: provided, that 
policy-holders who have paid one or both assessments may have their 
notes canceled by paying in sixty per cent, less amount so paid in 
cash by assessment.” 

The proceedings of the meetings of the directors in which these 
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entries are made are signed by W. C. Carrington, president, and J. 
E. Neiswanger, secretary. 

The plaintiff paid the amount of the first assessments on his de- 
posit note on October 9th, 1873. The testimony of H. G. Davidson 
was here closed, after which several other witnesses testified in bshalf 
of the plaintiff, but their testimony need not be stated here. 

Then the defendant introduced as evidence to the jury : 

1st. The charter of the said defendant (the Southern Mutual In- 
surance Company), which is copied on pages 32, 33, and 34 of the 
printed record in this case, where it can be seen without the neces- 
sity of its insertion here. 

2d. The deposition of Roger W. Stegar,a clerk in the offico of 
the Southern Mutual Insurance Company, who made the following 
statement: “ There was an assessment made on said Taylor’s de- 
posit note prior to the 25th day of May, 1874, and on said day I'gave 
notice of this assessment to said Taylor, by depositing the notice in 
the post-office at Richmond, Virginia, in an envelope properly 
stamped, addressed to said James S. Taylor, Gogginsville, Virginia. 
This was the second assessment made on this note, the first one hay- 
ing been paid. I append hereto a blank copy of the notice, which 
was properly dated and filled up, and sent to him, as I have stated.” 
And this being all the evidence, the defendant demurred to the 
same, and the plaintiff joined in the said demurrer ; whereupon the 
jury found the following verdict: “That, if the court shall be of 
opinion that the law is for the plaintiff upon the demurrer to the evi- 
dence, then we find for the plaintiff, and assess his damages at $2,- 
200, with interest thereon from the 7th day of January, 1875, until 
piyment, and if the court shall be of opinion that the law arising 
upon the demurrer to the evidence is for the defendants, then we 
find for the defendant.” 

On the 17th day of November, 1875, the court not being advised 
of its judgment to be given on the said verdict, took time until the 
next term to consider thereof. 

At the next term, to wit, on the 15th day of April, 1876, the 
court rendered judgment on the said verdict in favor of the plain- 
tiff. 

To the said judgment, on the petition of the defendant, a writ of 
error and supersedeas was awarded by a judge of this court. 


Per Curiam. 
The only question of controversy in this case is whether the policy 
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is void by reason of the failure of the insured to pay the amount of 
the second and last assessment on his premium note, as required by 
the board of directors of the company. There is no question what- 
ever but that, by the express terms of the policy, it was stipulated and 
agreed, by and between the parties thereto, that, in case of loss or 
damage by fire or lightning to the property therein insured, and the 
note given for the cash premium or any part thereof, or any assess- 
ment or assessments on the premium note of the assured shall re- 
main unpaid and past due at the time of such loss or damage, the 
said policy shall be void and of no effect, and that, by the express 
language of the application on which said policy was issued, which 
said application was subscribed by the plaintiff, James S. Taylor, the 
applicant, it was agreed, by and between the parties, that, in case of 
loss or damage by fire or lightning to the said property, and the note 
given for the cash premium or any part thereof, or any assessment 
as aforesaid, shall remain unpaid and past due at the time of such 
loss or domage, the said policy shall be void and of no effect. Nor 
is there any question whatever but that, by a resolution of the board 
of directors of said company, held October 10th, 1873, it was, among 
other things, resolved that a second and further assessment of 
twenty-five per cent was made on the sail plaintiff's deposit note of 
one hundred and ten dollars ; that, on the 25th day of May, 1874, a 
letter was addressed and sent by the secretary of the said company 
to the said plaintiff, James S. Taylor, at Gogginsville, inclosing a 
copy of the resolution and other proceedings of the said board, the 
commencement of which letter was in these words : “In accordance 
with the resolutions appended, yon are 1equested and required to re- 
mit to this oftice (of Southern Mutual Insurance Company, No. 11 
Main Street, Richmond, Va.) $27.50, net amount levied by second 
assessment on your deposit note, No. 5,014, given for policy of same 
number for $110. Please remit by check, draft, postal order, regis- 
tered letter, or express, prepaid, and receipt therefor will be for- 
warded to you,” in which letter also was included these words : 
“Your attention is hereby called to the following provisions of the 
charter and conditions of your policy ”’—then followed copies of sec- 
tions 5 and 6 of the charter, which declares as aforesaid that, “it is 
hereby expressly stipulated and agreed, by and between the parties, 
that, in case of loss or damages by fire or lightning to the property 
hereby insured, and the note given for the cash premium or any part 
thereof, or any assessment or assessménts on the premium note of 
the assured, shall remain unpaid and past due at the time of such 
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loss or damage, this policy shall be void and of no effect,” and the 
conclusion of which letter was in these words: “To avoid the pen- 
alties above set forth, you are advised and requested to remit at once 
the amount required of you. No agent is authorized to collect any 
assessment except on receipt signed by the secretary.” 

Nor is there any question but that the said letter was duly received 
by the said Taylor. and that he did not comply with the request 
therein contained, his testimony before the jury on that subject being 
in these words: “I received it (the letter aforesaid) by due course 
of mail. More than 30 days elapsed after I received the notice be- 
fore my house was burned. I never did pay the amount of this as- 
sessment. I did not offer to pay it at any time within thirty days 
after I received notice of the assessment.” Nor is there any question 
but that the said Taylor was fully informed that it was the duty of 
the board of directors to make assessments on the deposit notes of 
the insured to meet the expenses and losses of the company ; that 
two such assessments had been so made on the said note of the said 
Taylor, one of which assessments had been actually paid by him and 
the other had never been objected to by him before the institution of 
this suit ; but on the contrary he had always before that time as- 
sented to its binding obligations on him and been willing to pay it ; 
a letter having been written at his request on the 8th day of July, 
1874, by G. H. T Greer, cashier of the Franklin Bank, Rocky 
Mount, Va., to the Southern Mutual Insurance Company, Richmond, 
Va., which letter was read in evidence to the jury on the trial of this 
cause, and is in the words and figures following, to-wit : 

“Dear Sir: At request of Mr. Jas. S. Taylor, I enclose check on 
Planters Nat. Bank for $30 to pay assessment on his policy. In doing 
so, I have to say that Mr. Taylor’s house was burned on the 5th inst. 
but I hope that the payment of the amount of the assessment, even at 
this time, will be all right as the company loses nothing thereby, as 
it had the payment of the premiums perfectly assured, and by the 
payment of the amount above, it gets all it could have gotten. Mr. 
Taylor's failure to pay sooner, was pure negligence, as he is a man of 
property, but engrossed in farming forgot to pay. He does not know 
the exact amount of the assessment, but I suppose the $30 will be 
enough. Please answer as soon as possible. Very respectfully, G. 
H. T. Green, Cas.” 

The company refused to receive the money thus sent to it, and in- 
sisted that the said policy had become void and of no effect by the 
default of the said Taylor in complying with its terms and conditions, 
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and refused to pay to him the amount of the insurance or any part 
thereof. He therefore brought this action to recover the same. The 
case was tried upon the general issue. There was a demurrer to the 
evidence by the defendant in which the plaintiff joined. The jury 
found a conditional verdict in the usual form in such cases ; and the 
court rendered judgment thereon in favor of the plaintiff for the 
amount of the insurance with interest and costs. 

Is there any error or not in that judgment? Whether there be or 
not depends upon whether the second assessment of twenty-five per 
cent, made by the board of directors on the plaintiff's premium note 
of one hundred and ten dollars, in the payment of which assessment 
default was made by him, was made by the said board fraudulently 
or not; or with or without power to make it ; and whether the fact 
so appears in the record ? If it appears in the record that the said 
assessment was made by the said board fraudulently, or without 
power to make it, then there is no error in the judgment and it must 
be affirmed. But if it do not so appear, then there is error in the 
said judgment and the same must be reversed. The court is of opin- 
ion that it does not so appear and therefore that the judgment must 
be reversed and judgment rendered for the defendant upon the de- 
murrer to evidence. 

There is not a particle of evidence in the record tending to show 
that there was any fraud on the part of the said board of directors 
or any of them in making the said assessment. 

The board which made it consisted of W. C. Carrington, president, 
and Dr. H. G. Davidson, J. H. Martin, Dr. J. G. Cabell, Dr. Hunter 
McGuire, and the secretary. They constituted the board on the 10th 
day of October, 1873, when the said second assessment was origi- 
nally made ; and also on the 7th day of February, 1874, when the 
order previously made on the subject was altered and amended. If 
it be proper for us to speak from our personal knowledge of the char- 
acter of these gentlemen, we might express the opinion that they 
were incapable of acting fraudulently as members of the said board. 
Nor does it appear from the record that the said assessment was im- 
properly made or made when there was no occasion therefor, in the 
execution of the purposes for which the said company was chartered 
and organized. The company was a “mutual insurance company,” 
composed of the insured themselves, each one of whom -was a mem- 
ber of the company. 

The directors are the representatives of the members of the com- 
pany, being elected by them. The presumption therefore is, in the 
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absence of evidence to the contrary, that the acts of the board of 
directors are free from any just ground of objection. 

The property in this case was insured for the sum of $2,200; two 
thousand being for the building, and two hundred for the piano. The 
judgment recovered was for the whole sum, with interest and costs, 
The insurance was on the Ist day of March, 1871, and for five vears 
therefrom. The insured understood perfectly the charter of the com- 
pany and the terms of the policy of insurance and the conditions 
thereto annexed. He made no objection to any of them, but elected 
to have his property insured by that company, and thus to become a 
member of it. The consideration of the insurance was, the payment 
of a policy fee of two dollars and fifty cents, and a cash premium of 
forty-four dollars, and the execution and delivery of a deposit note 
for one hundred and ten dollars, which was subject to the assessments 
of the board of directors to meet the losses and expenses ; any sur- 
plus of which that might remain at the expiration of the term of the 
insurance was to be returned to the insured. One assessment was 
afterwards made and paid, being 25 per cent of the deposit note, 
amounting to twenty-seven dollars and fifty cents. Another assess- 
ment of the same amount was afterwards made by the board of dir- 
ectors, of which due notice was given to the assured, who made not 
the slightest objection thereto, but failed to pay it in due time,though 
he was warned in writing by the secretary of the company at the 
time of making the demand,of the consequences ot default. After set- 
ting forth all the particulars of the demand in the body of his letter 
the secretary thus concludes it: “To avoid the penalties above set 
forth, you are advised and requested to remit at ounce the amount re- 
quired of you,” ete. Notwithstanding which he failed to remit it and 
even failed to make any reply, written or oral, to the demand. Had 
he complied with the request and paid the second assessment, his 
whole payments on account of the insurance would together have 
amounted to about one hundred dollars ; in consideration of which 
he would at +once have recovered the whole amount insured, two 
thousand two hundred dollars. After the loss of the property insured 
he offered to pay the amount of the second assessment, and in the 
letter of Mr. Greer, inclosing a check for the money he said, “ Mr 
Taylor's failure to pay sooner was pure negligence, as he is a man ot 
property, but engrossed in farming forgot to pay.” The company 
refused then to accept the payment and insisted that the policy had, 
by its express terms, become void and of no effect, by the failure of 
the insured to pay in due time. The present suit was therefore then 
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brought by the insured against the company,'and was brought, not in 
the city of Richmond where the company was located, and where all 
their books were, and where they transacted all their business, but in 
the distant county of Franklin, the place of residence of the insured 
in which by law the action could be brought. In that action the as- 
sured, for the first time, raised the objection that the assessment was 
not duly made, that there was no occasion for it to raise the means for 
payment of the losses and expenses of the company ; and raised it 
under the general issue. He mightat any time, if he had any doubt 
about the correctness of the assessment, have called at the office of 
the company in Richmond, examined their books and papers, and 
satisfied himself therefrom, and from explanation, if necessary, by the 
officers of the company, of the correctness of the assessment. But 
he failed to do so, and the company could not,of course, carry all their 
books and papers from Richmond to Franklin County and produce 
them on the trial, with somebody to explain them, and all this for 
the purpose of showing their right to the amount of the second as- 
sessment of $27.50. There were two trials of the case. On the first 
there was a hung jury. On the second there was a verdict for the 
plaintiff; or rather a special verdict, on which judgment was ulti- 
mately rendered for the plaintiff, and that is the judgment to which 
the writ of error in this case was awarded. 

A great many books and cases were referred to by the learned 
counsel in the argument of the case before this court, which, or most 
of which, we have examined, but we do not deem it necessary to no- 
tice them in detail in this opinion. There are few or no cases on the 
subject in this court, and those decided by the courts of other States 
are generally affected, more or less, by the legislature of the States 
in which they occurred. Itis perhaps enough to say on this subject, 
that we have seen no case which can be considered as authority in 
conflict with the foregoing opinion or any part thereof. We are 
therefore for reversing the judgment of the court below, as before 
stated. 
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UNITED STATES CIRCUIT COURT. 


DISTRICT OF INDIANA. 


HIGHT AND HANDY, Apsuyisrrarors, etc., Es- 
TATE OF J. S. SMITH "Howres, 


Us. 


THE CONTINENTAL LIFE INSURANCE CO. 


Where, by the terms of the contract, a premium on a life policy is payable 
half in cash and half in note, a notiticatien by the company, through its 
agent, that it would not accept a note, as it had done before, but that the 
fall premium must be paid in cash, is a violation of the contract, which ex- 
euses from a formal tender of the premium thereafter, unless the insured 
had reason to believe, from its conduct, that the company would accept a 
tender in accordance with the terms of the contract. 

, under such circumstances, the assured afterwards offered to accept a paid- 
up-policy, and the company never accepted the offer, it is liable on the 
original policy. 


Fiyce & Fixcu, Hiwz, and Burier, /or Plaintiff’ 
Bucuanan & Mantuove, for Defendant. 


GRESHAM, J. 

The contract sued on was entered into on the 2d day of Decem- 
ber, A. D. 1870. The defendant insured the life of J. S. Smith Hun- 
ter for $10,000 in consideration of twenty annual premiums for 
$472.20 each. Tho first premium was paid at the time the contract 
was entered into, and the remaining nineteen were to be paid annu- 
ally thereafter on the 2d of December. By the terms of the con- 
tract, the assured had the right to pay the premiums, half in cash 
and half by note. The interest on these notes was to be paid an- 
nually in advance. It is admitted that the first premium was paid 
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at the time the contract. was entered int», and it is also admitted that 
the three successive premiums were paid as the policy required, viz : 
$236.10 in cash, and a note for the same amount, and that the inter- 
est was paid upon all of these outstanding notes by the assured. 

On the 2d day of December, 1874, the fifth annual premium be- 
came due, and it is insisted by the defendant there can be no re- 
course on account of the non-payment of this premium. 

As stated, prior to this time, the annual premium had been paid, 
half in cash and half by the note of the assured. This was accord- 
ing to the terms of the contract. The assured, by the contract, had 
the right to pay the premiums half in cash and half in notes, and if 
at this time he was ready and willing to pay his premiums according 
to the terms of the policy, and the defendant, by its agent, informed 
him that he must pay the entire premium in cash, and that it would 
not accept his note, as it had done theretofore, and as it was bound 
to do by the terms of the contract for a part of the premium, the 
company then violates its contract, and this violation excused the as- 
sured from making any formal tender of the amount due from him 
in money and by his note. 

To keep his policy alive, the assured was bound to pay the defend- 
ant on the 2d day of December, 1874, the annual premium of 
$472.20, together with interest for one year, on his four outstanding 
notes for $236.10 each, and interest for one year in advance on that 
day on the note to be executed for half of the fifth annual premium. 
In other words, if the assured at this time desired to execute his 
note for half the annual premium, as he had a right to do, he was 
bound at that time to pay the company $236.10, half of the annual 
premium, and interest in advance for one year, on that sum for the 
other half and interest for one year on each of the other outstanding 
premium notes, less the dividend of $104.21 in the defendant's 
hands, due the assured. In this view, the amount due from the as- 
sured to the defendant in cash, when the fifth annual premium be- 
came due, less the dividend due the assured, was $202.74. And be- 
fore the company could forfeit the policy for non-payment, it was 
bound to credit the amount due in cash from the assured with the 
dividend in its hands, due to the assured. Both the parties were bound 
by the contract just as they had executed it. The company could 
not, without the consent of the assured, change the terms of the 
contract ; and, as already stated, the assured was excused from mak- 
ing any tender at all, if, in advance, the company had informed 
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him that it would accept payment of the entire premium in cash 
only. 

If, however, you find that the company did not insist that the en- 
tire premium should be paid in cash, that it insisted on nothing out- 
side of the terms of the contract, then the question arises: Did the 
assured, on the 2d day of December, 1874, pay his premium as re- 
quired by the terms of the policy—that is to say, did he make a le- 
gal tender ? 
if you find that the company made no illegal demands upon the 
assured in advance, as already spoken of, then I have instructed you 
as to the amount that was due from the assured to the company in 
cash to avoid forfeiture. If the company insisted on the payment 
of the entire premium in cash on the 2d day of December, 1874, the 
assured was excused from making tender thereafter, unless he had 
reason to believe, from something in the conduct of the company, 
that it was willing that the premium should he paid according to the 
terms of the policy. 

There is evidence before you tending to show that the assured 
was willing to accept from the company a paid-up policy for as 
many twentieths of the total amount as he had paid annual pre- 
miums. 

If, after the defendant had violated its contract, and insisted that 
the assured should pay his premium in cash only, the assured was 
willing and offered to take a paid-up policy under the terms of the 
agreement, and the company never accepted this offer, and no agree- 
ment to that effect was ever executed between the assured and the 
company, then there is nothing in the conduct of the assured which 
which should prevent him from recovering less than the full amount 
of the policy, subject to proper deductions which will be hereafter 
referred to. 

The plaintiffs have abandoned and dismissed the second paragraph 
of their complaint. 

If you find for the defendant, the form of your verdict will be : 
“We, the jury, find for the defendant.” If you find for the plain- 
tiffs, the form of your verdict will be: “We the jury, find for the 
plaintiffs, and assess their damages at $ . 

If your finding is for the plaintiffs, you will deduct from the 
amount of the policy the outstanding premium notes and interest ac- 
crued thereon, and also the full premiums for 1874 and 1875, with 
interest thereon, and the amount due the plaintifts, less these deduc- 
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tions, will draw interest after the expiration of ninety days from the 
time the company received proofs of death, which, it is admitted, 
was on the 25th of October, 1876. 


The jury returned a verdict for plaintiffs for $9,587.04. 


SUPREME COURT OF PENNSYLVANIA. 


——4 


Error to Common Pleas No. 4, of Philadelphia County. 


Us. 
DELAWARE MUTUAL SAFETY INS. CO.* 


A provision in the charter of a mutual insurance company, that if a certificate 
of a right to receive a share of profits should not be presented within five 
years after notice of readiness to redeem should be given, it should be can- 
celed on the books of the company, and the amount carried to the credit of 
the company, is not a forfeiture against pwhich equity will relieve, but a 
mere limitation. 


In such case formal cancellation is not necessary to bar a recovery on the cer- 
tificate ; the bar becomes complete by mere lapse of time. 


Case stated. The charter of the defendant contained a provision, 
that when the surplus of the company exceeded $250,000, the ex- 
cess might be applied to the redemption of certificates of proportion- 
ate premiums of the company, and that if, after advertisement by the 
company of readiness to redeem, said certificates were not presented 
within five years, the said certificates should be canceled on the 
books of the company, and the amount carried to the company’s 
credit. In December, 1869, the plaintiff received two certificates, 
one for his share of the company’s profits in 1866, and the other for 
his share in 1867 ; in 1870 and 1871, redemption of said certificates 
was ordered and advertisement made. The five years having ex- 


® Decision rendered March 1, 1880. FromReporter. 
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pired in each case, entries of cancellation were made on December 1, 
1875, and December 1, 1876, the dates of expiration respectively. 
On December 6, 1876, the plaintiff presented his certificates and was 
refused payment. The court below gave judgment for defendant, 
and the plaintiff took this writ. 


M. Suuzpercer, for Plaintiff in Error. 

This is a case of forfeiture, and the necessary steps must be 
strictly followed. The entry should not have been made until after 
December Ist. 


M. P. Henry, con!ra. 

The stipulation is a mere limitation and valid. Ins. Co. vs. Oil Co., 
7 Casey, 448 ; Woodbury vs. Ins. Co., 31 Conn., 517 ; Brown vs. Ins. 
Co., 24 Ga., 97 ; Carter vs. Ins. Co, 12 Iowa, 287 ; Stout vs. Ins. Co., 
Ib., 371 ; Ripley vs. Ins. Co., 30 N. Y., 136 ; Roach vs Ins. Co., Ib., 
546 ; Crary vs. Ins. Co., 1 Blatchf., 280 ; Amesbury vs. Ins. Co., 6 
Gray, 596. 


Per Curiam. 

The provision of the charter of the defendants, that if the holders 
of certificates of proportionate premiums shall not, within five years 
of the publication of notice that they would be redeemed, present 
the same for payment, they shall be canceled on the books of the 
company, is in no sense a forfeiture against which equity would re- 
lieve, nor will the question be examined with that strictness which is 
required in the case of forfeiture at law. Itis simply a limitation 
prescribed by the act of the Legislature, and which the corporation 
would have no right to waive, as it is for the benefit of the other 
holders, the money not demanded going to make up a surplus for 
the redemption of other certificates. It matters rot, then, whether 
the entry of the cancellation on the books of the company was made 
before or after ; the bar from lapse of time was complete. 

Judgment affirmed. 
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SUPREME COURT OF MINNESOTA. 


Appeal from order of District Court, Wilken County. 


BRANDUP 
Ua. 


ST. PAUL FIRE & MARINE INS. CO.* 


F. was * soliciting agent ” for defendant and another insurance company, with 
authority from defendant, as “ soliciting’ agent,” to receive and forward 
for its approval applications for insurance. B. applied to him, at the same 
time, for insurance upon the same property against fire in both companies. 
Vheagentiilled up the application to defendant, which was signed by B., ex- 
piaining to him how the question in regard to other insurance should be 
answered, The application did not mention the contemplated assurance in 
the other company, but the agent was to notify defendant of it. Upon this 
application defendant issued its policy, and sent it to F. for delivery. He 
delivered it at the same time with the policy of the other company, defen- 
dant’s policy not having indorsed on it a consent to such other in- 
NUPARCe, 

Held, that defendant was chargeable with its agent’s knowledge of the appli- 
cation for and issuance of the policy of the other company, and that, by 
delivering its policy without indorsing its consent to the other insurance, 
it waived as to such other insurance a condition in its policy avoiding the 

policy in case of other insurance unless its consent thereto were indorsed on 

the policy . 


Witson « LAWRENCE, /07 Respondent. 
Harvey Orricer, jor Appellant. 


GILFILLAN, C. J. 
Action on a policy of fire insurance, issued by defendant to plain- 
tiff. The policy contained this condition: “If the assured shall 
have or shall hereafter make any other contract of insurance, whether 
valid or not, on the property hereby insured, or any part thereof, 


* Upinion filed December JO, 1880. From N. W. Reporter 
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without the consent of the company written hereon,” “this policy 
shall be void.” One of the defences was that after the issuance of 
this policy the plaintiff procured the issuance by the Continental In- 
surance Company of a policy, insuring the same property, of which 
defendant had no knowledge or notice, and to which it did not con- 
sent, and did not indorse its consent on its policy, by reason whereof 
its policy became void prior to the loss. These facts do not seem to 
have been controverted in the evidence. One Charles B. Falley was 
what is called soliciting agent for both the companies at the place 
where the property insured was situated. His authority as “ solicit- 
ing agent,” from defendant, was to receive and forward for its ap- 
proval applications for insurance. Plaintiff applied at the same time 
to the agent for insurance in both companies. Written applications 
therefor were written by the agent and signed by plaintiff, and then 
forwarded by the agent to the respective companies. The applica- 
tion to defendant made no mention of other insurance, either per- 
fected or applied for. The agent instructed plaintiff how the ques- 
tion in the application in regard to other insurance should be an- 
swered, and it was so answered, and the agent was to notify the com- 
pany of the other insurance. The applications were approved, and 
policies made out by the respective companies and forwarded to the 
agent, Falley, and were by him delivered at the same time to plain- 
tiff. The premiums were paid to the agent, either when the applica- 
tions were signed or when the policies were delivered. There was 
no indorsement on defendant's policy in respect to the insurance in 
the other company. 

The application to defendant’s soliciting agent was made with no- 
tice to him that plaintiff desired and intended to procure other in- 
surance on the same property. It was, in effect, an application for a 
policy which would permit such other insurance. Notice of that to 
the agent was notice to the company. To ascertain what was desired 
from the company in the way of insurance, on the part of the appli- 
cant, was certainly within the authority of the agent ; and notice to 
him of what was desired was notice to his principal, and his explana- 
tion of the questions put to the applicant in the application, the pro- 
per answers to them, the applicant acting in good faith, were bind- 
ing on his company. Malleable Iron Works vs. Phoenix Ins. Co., 25 
Conn., 455 ; Sanford vs. H., 23 Wend., 260; Nelson vs. Cowing, 6 
Hill, 336 ; Moliere vs. Pa. Fire Ins. Co., 5 Rawle, 342 ; Wood on Ins. 
§ 386. 

Plaintiff had a right to expect a policy that would permit the other 
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insurance which the defendant knew he desired and intended to pro- 
cure ; and when the policy came to him he had a right to assume 
that it was such as he had applied for, and that the company waived 
any conditions in the policy apparently inconsistent with his right to 
procure the other insurance. This was especially so when the defen- 
dant entrusted the final act of executing the policy—the delivery—to 
its soliciting agent, which was authority in addition to that of mere 
“soliciting agent,” and such agent then actually had in his hands for 
delivery the policy for the other insurance, and delivered it with that 
of defendant. Any fact the agent at that time had notice of, the 
knowledge of which came to him as agent, that would affect its pol- 
icy, defendant had notice of. The defendant, therefore, delivered its 
policy, knowing that at the same time a policy for other insurance 
became effectual. It thereby waived its right to object to such other 
insurance. We do not see anything in the point made by appellant 
in respect to the amount of the recovery. 
Order affirmed. 





LOWER COURT DECISIONS. 


‘ 


LOANING MONEY INCIDENT TO INSURANCE. 


Marion, Indiana, Superior Court—General Term. 


BERKSHIRE LIFE INS. CO. 
US. 


WILLIAM T. ROYSE, Et au.* 


Practice in Indiana where a plea is not verified. 

The business of insurance, as that term is used in the foreign insurance com- 
panies’ act of Indiana, includes everything necessary or proper to be done in 
the carrying on of such business. 


The loaning of its surplus monies collected in the State through its ordinary 
agent in the transaction of the general business of his agency, by a foreign 
company in Indiana is incident to the business of insurance, and does not 
require a separate compliance with the foreign corporation act. 


This was an action by plaintiff, a foreign insurance company, upon 
& principal note and interest coupons secured by mortgage upon real 
estate. The opinion of the court was delivered by 


Howe, J. 

(After disposing of some minor questions of pleadings and prac- 
tice.) 

By the sixth paragraph of answer the defendants evidently aim to 
set up non-compliance by plaintiff with the statute in relation to for- 
eign corporations. 

Under recent decisions of the Supreme Court it is clear that such 


* Decision rendered December 13, 1880. 
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a defence must be pleaded in abatement and not in bar. Walter A. 
Wood, Mowing, etc., Co. vs. Caldwell, 54 Ind., 270-281 ; Daly vs. Na- 
tional Life Ins. Co., 64 Id. 1; Singer M’fg Co. vs. Brown, Id. 548- 
552 ; Behler vs. German Mutual etc., Co., 68 Id. 347. See also Pom- 
eroy’s Rem. § 711. 

The paragraph in question is expressly pleaded as a plea in abate- 
ment and not in bar, and, in determining as to its sufficiency, refer- 
ence must be had to the decisions in relation to pleas in abatement. 
Now it is perfectly well settled by the decisions of the Indiana 
Supreme Court that pleas in abatement should be verified. Indian- 
apolis R. W. Co. vs. Summers, 28 Ind., 521. 

The proper practice, where a plea is not verified, is to move to 
reject it for that reason, and, if it were not for the decisions of our 
Supreme Court, I should think that the objection could not be 
reached by demurrer, inasmuch as a demurrer admits the truth of 
the pleading, and, therefore, should be held to dispense with the ne- 
cessity of a verification. But while it has been held that it is not er- 
ror to overrule a demurrer to a plea in abatement, the only objec- 
tion to which is that it is not verified, it has been expressly decided, 
in at least two cases, which have not been overruled so far as I can 
discover, that if a demurrer to an unverified plea in abatement is 
sustained, it cannot be objected on appeal that the mode of getting 
the plea out of the record was improper, inasmuch as the proper re- 
sult is reached. Indianapolis, etc., R. W. Co. vs. Summers, supra ; 
Dawson vs. Vaughan, 42 Ind., 395-397. See also Beeson vs. How- 
ard, 44 Id., 413-416. 

According to the decisions last cited, it would seem that there is 
no available error in sustaining the demurrer to the 6th paragraph of 
answer. 

Independently of the objection that the paragraph of answer under 
consideration is not verified, I have considerable doubt as to its suf- 
ficiency. As I have said, it sets up non-compliance by plaintiff with 
the foreign corporation act. It does not deny, and therefore impli- 
edly admits, that the plaintiff has complied with the foreign insur- 
ance company’s act. 

The foreign insurance company’s act secures to the public substan- 
tially all the benefits provided for in the foreign corporation act, and 
much more. It is very comprehensive and elaborate in all its de- 
tails and until the recent decision in Daly vs. National Life Ins. Co., 
64 Id., 1, it was supposed that the provisions of the foreign corpora- 
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tion act were repealed, in so far as they applied to foreign insurance 
companies, by the act of 1865, in relation thereto. Hoffman vs. 
Banks, 41 Ind., 1 ; Farmers, ete. Co. vs. Harrah, 47 Id., 236. See 
also the dissenting opinion of Biddle, J., in Daly vs. National Life 
Ins. Co., supra. 

But in the case last cited it was intimated by Howk, J., that if for- 
eign insurance companies wish to transact in this State any other 
than the “business of insurance ” it is not enough for them to comply 
with the act in relation to foreign insurance companies, but that they 
must also comply with the act in relation to foreign corporations. 
What was said by Judge Howk in this respect was not required by 
a decision of the case, inasmuch as the insurance company which 
was there the subject of discussion was neither incorporated by “any 
other State,” nor by “any government foreign to the United States,” 
and it does not appear upon what ground the majority of the judges 
based their decision. 

Conceding, however, that the foreign insurance company’s act was 
intended to regulate foreign insurance companies only in the tran- 
saction of the “business of insurance,” and no other business, and 
that, in so far as foreign insurance corporations attempt to do any 
“ other business ” in this State, they must comply with the law relat- 
ing to foreign corporations, then it becomes a very important ques- 
tion whether the loaning of money in this State by a foreign insur- 
ance company, is or is not within, or properly incident to the “ busi- 
ness of insurance?” I use the phrase “ within or properly incident 
to” the “ business of insurance,” because I presume it will be hardly 
contended that the “ business of insurance” is to be limited to the 
taking of applications and issuing of policies. In its more enlarged 
meaning, the meaning which we ought to give it when construing 
the foreign insurance company’s act, the term “ business of insur- 
ance” should be held to include every thing necessary or proper to 
be done in the carrying on of such business. 

In the case last cited it was intimated by Judge Howk that the 
loaning of money in this State by a foreign insurance company was 
not properly incident to the “business of insurance,” but I presume 
that he intended so to hold in reference to that particular case. The 
loaning of money may or may not be within the “ business of insur- 
ance,” but certainly it cannot be said that in no case is the loaning 
of money properly incident to such business. All insurance compa- 
nies, and especially life insurance companies, must invest their sur- 
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plus funds arising from their business, and not required for immedi- 
ate use, in some such way as that they will not be squandered or 
lost ; and, in order to carry on the “ business of insurance ” with any 
sort of profit to the company or safety to those holding policies, it is 
absolutely essential that such surplus capital should not be permited 
to remain locked up in vaults or banks, but that it should be in- 
vested in some such way as will not only be safe but will earn a profit. 
There is no better or safer way of doing this than by investing such 
surplus capital upon good real estate security, by means of notes or 
bonds secured by mortgage. Indeed, I believe this'the way in which 
such surplus capital is almost universally invested by life insurance 
companies. If so investing the surplus capital is not properly inci- 
dent to the “ business of insurance,” I confess "I am unable to con- 
jecture what would be. 

Suppose, to make {the matter plainer, that the plaintiff's general 
agen} in this State upon a given day accumulates premiums, paid on 
insurance effected in this State, the sum of $10,000. Something has 
to be done with it. If he locks it up in bank it would hardly be 
held that such deposit is not properly incident to the “business of 
insurance,” and that the bank would not be liable to pay it back un- 
til he should comply with the foreign corporation law. But suppose, 
instead of putting it in bank for an indefinite period, he puts it in 
the hands of a private individual for a definite period, taking a note 
and security for its safe return, and incidentally stipulating that 
such individual shall pay interest as a compensation for the advan- 
tage to him in being allowed to use the money for the period that it 
is left in his hands? Is not the latter method properly incident to 
the “business of insurance,” as much as, nay more than, the former 
method ? 

The statute in relation to foreignzinsurance companies seems to 
leave no reasonable room for doubt upon this point. After provid- 
ing what the semi-annual statement to be filed with auditor of State 
shall contain, it is expressly providedfin clause fourteenth, of section 
1, that no “ insurance company or agent or agents of any insurance 
company, incorporated by any other State, shall transact any busi- 
ness of insurance in this State, unless such company is possessed of 
at least one hundred thousand dollars of actual capital, invested in 
the stocks or bonds of some one or more of the States of this 
Union, or of the United States at the current market value thereof, 
at the date of such statement, or in bonds or mortgages of real es- 
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tate, worth double the amount for which the same is mortgages, and 
free from any prior incumbrance.” And it is further provided in 
the same section, as one of the conditions of the renewal of the cer- 
tificate, that the auditor shall be “satisfied that the capital, securi- 
ties and investments remain secure as at first.” 1 Davis Stat., 595. 

It will be evident from the most casual reading of the section, that 
the loaning of its funds on mortgage security is not only incident to 
the “business of insurance” of foreign insurance companies, but 
that it isan absolute prerequisite to their doing any business at all 
in this State. Ido not, as I have said, see how there can be any 
reasonable doubt on this point, but if there is a doubt, it seems to 
me that, unless the strict letter of the law leaves the ’courts no room 
for escape, such a construction ought not to be put upon the foreign 
insurance company’s act as will tend to drive capital out of the 
State, especially when a construction may reasonably be adopted 
which will keep such capital here with all the advantages which it 
brings with it, without in any wise impairing those provisions of the 
act designed for the protection of the public. 

If I am correct in my views, I think it follows that, when it is 
sought toushow that the loaning of money in this State is not prop- 
erly incident to the “ business of insurance,” of a foreign insurance 
company, the facts should be alleged from which the court may see 
that itis not. If this be so, then the paragraph of answer under 
consideration is bad. It is true that it alleges that the loan, which 
is the consideration of the note and mortgage sued on, was “ not 
made in taking any risk or in the transaction of any business of in- 
surance, but was so made as aforesaid, through such agent in the 
general business of his said agency in ‘said county of loaning money 
and taking notes and mortgage security therefor as aforesaid, and 
said agent not acting in such agency for a special or temporary 
purpose, but in the ordinary and general business of such plaintiff 
as aforesaid in said county, etc.” But the plaintiff may have had 
one agent to solicit fpolicies and collect the premiums, and another 
to invest the funds so received, and therefore, the latter agent, in 
investing such funds and “taking notes and mortgage security 
therefor,” would not receive them in “taking any risk or in the 
transaction of any business of insurance.” 

Nevertheless they might be legitimate incidents of the “ business 
of insurance” of the company. For aught that appears from the 
answer the funds loaned the defendants may have all been collected 
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in this State, the proceeds of business done in this State, and may 
have been invested here expressly to provide a fund to meet losses 
expected to arise in this State. If so, it seems to me that the in- 
vestment was properly incident to the “business of insurance” of 
the plaintiff, and that it is wholly immaterial that the investment 
was in the course of the ordinary business of the particular agent 
who made it, or that he was employed by the company for that par- 
ticular business and no other. 

I prefer, however, to base my opinion as to the insufficiency of the 
paragraph of answer under consideration upon the ground that it is 
not verified. 

I am for affirming of the judgment of the Special Term. 





Untersinger vs. Niagara Ins. Co. 


REOPENING OF ADJUSTMENT AFTER SETTLEMENT OF 
LOSS. 


Hamilton County (Ohio) District Conrt. 


JOHN JACOB UNTERSINGER, Plaintiff in Error, 
vs. 


THE NIAGARA INSURANCE COMPANY. 


When a loss occurs by fire, and the amount has been adjusted between the 
insurance company and the insured in accordance with the terms of the policy, 
and the loss paid, such settlement can not afterward, in the absence of fraud 
in the insurance company or its agent, be opened up, and the company held 
further liable, if the insured, after such payment, discover that he, by his 
own mistake, omitted from his proof of loss other articles which were lost or 
destroyed. 


Cox, J. 

In the court below an action was prosecuted by the plaintiff to re- 
cover from the defendant the sum of $1,115 for balanoe due him for 
loss by fire, on a policy for $2,000 issued to him on the stock and 
fixtures of a drug-store in Cincinnati. Tke case was tried by the 
court to a jury. The facts as presented to the court and jury on the 
papers and by evidence, were substantially as follows: The policy 
issued by the defendant contained this stipulation: ‘“ Persons sus- 
taining loss or damage by fire shall forthwith give notice of said loss 
to the company, and as soon as possible after render a particular ac- 
count of such loss, signed and sworn,” etc., “and also the cash value 
of the property.” ‘“ When personal property is damaged the assured 
shall furher cause it to be put in order, assorting and arranging the 
various articles according to their kind, separating the damaged from 
the undamaged, and furnish an inventory to the company, and nam- 
ing the quantity, quality, and cost of each article.” “The amount 
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of sound value and of damage shall be determined by mutual agree- 
ment of the company and the assured, or, failing to thus agree, the 
same shall then be determined by appraisal of each article by com- 
petent persons not interested,” etc. On the 9th day of August. 
1877, a fire occurred in plaintiff's premises so insured, by which a 
large amount of it was damaged. Notice of the fire was given to 
the insurance company, who, on the next day, examined the prem- 
ises and notified him to put the property in a place for adjustment, 
and next day after sent an adjusting agent to ascertain the loss. He 
took with him a druggist to assist in examining the loss, and fixing 
prices of articles lost or damaged. The first day he took a list of 
the articles of household furniture destroyed, and on the second day 
began with reference to the drug-store. The building having been 
totally destroyed, the goods were all in the street, but were subse- 
quently put in a building. A list of the loss and damage was made 
up by the assured going through the store and giving the items, 
which were put down by the adjusting agent, and the prices assessed 
by the druggist, Mr. Clare. The insured says he gave all the items 
he could remember, and that they were properly put down by the 
adjuster, and no complaint is made as to the value fixed by Mr. 
Clare, the druggist. The loss so given, on furniture and drug-stock, 
amounted to $390, for which proofs were filed with the company, as 
required by the policy, and on the 17th of August, 1877, the com- 
pany paid the amount, and the policies were surrendered to the 
company, and canceled. No fraud is claimed on either side. 

In about two weeks after the payment the assured, on again going 
over his whole stock remaining and bills, ascertained that his loss 
was about $1,500 instead of $390. On the 2d day of October, and 
within sixty days after the fire, he notified the insurance company of 
this further loss, asked for the return of the first proofs of loss, and 
offered to repay the amount received from the company, and to file a 
corrected statement of the loss. This the company refused, claim- 
ing that the entire loss had been adjusted according to the terms of 
the policy, and paid, and denied all liability. 

At the close of plaintiff's case, defendant moved to arrest the case 
from the jury, and for a judgment for defendant, which was granted, 
to which the plaintiff excepted, and made a motion for a new trial, 
which was overruled, and judgment entered for defendant, all which 
was excepted to by plaintiff. To reverse this judgment this petition 
is now filed. 
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The sole question presented to the court below and to this court 
is, whether, when a loss by fire occurs, and the amount has been ad- 
justed by the parties in accordance with the terms of the policy, and 
the loss paid, such settlement can afterwards, in the absence of fraud 
in the insurance company or its agents, be opened up, and the in- 
surance company be held further liable, if the insured, after such 
settlement and payment, discover that he, by his own mistake, omit- 
ted from his proof of loss other articles which were lost or de- 
stroyed. 

By the terms of the policy the parties had agreed that all loss sus- 
tained should be settled by mutual agreement, and in the absence of 
such agreement special arbitration should be called in. The loss was 
adjusted by the parties agreeing that the insured should name the ar- 
ticles lost, the adjuster should take them down, and a third party fix 
a valuation. 

It is not claimed but that this was all fairly and honestly. done at 
the time, and the company, without hesitation, acquiesced in the 
amount and paid it. 

“The general rule is that the adjustment of a claim against an in- 
surance company is binding upon all the parties in interest. The ex- 
ceptions to the rule are the same as those applied to all contracts. 
They may be avoided by a party defrauded, if they were made fraudu- 
lently. Nor are thev enforced if founded on a material misrepresen- 
tation or concealment, or a material mistake of fact or on that of law. 
But the distinction of the common law between these two mistakes 
is still so far applied, that if money be actually paid under an adjust- 
ment it may be recovered back if paid through a mistake of fact, but 
not if paid through a mistake of law.” 2 Parsons on Contracts, 416, 
and cases there cited. 

But the material mistake of fact upon which it can be recovered 
back is when the payment is made under a mistake of the facts as to 
liability, as where the directors caused payment to be made, not 
knowing that the policy had been forfeited (1 Caines, 32,) or where 
the insured had been fully indemnified for the loss by other parties 
primarily liable to him. Darrell vs. Tibbetts, English Court of Ap- 
peals, May, 1880 ; cited in 2 Central Law Journal, 169. 

If payment of a loss be refused after adjustment and demand, the 
insured is not limited to his first proof of loss, but may present and 
sue in a new adjustment and may show that the first presented was 
erroneous. Wood on Insurance, 427 ; 48Illinois Rez 31; 2 Illinois 
Rep., 466. 
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But when the loss has been adjusted and paid, it then becomes an 
accord with satisfaction, and when no fraud is claimed is a bar to an- 
other action on the same claim. 

This case has, we think, been clearly decided by the Supreme Court 
of Illinois, 52 Tl., 466, and also in 89 Ill, 62, where the court says 
“ A settlement by one insured against loss by fire with the agent of 
the insurance company, if fairly and honestly made, is conclusive, al- 
though nothing be paid for a portion of the property destroyed ; but 
if it was the result of falsehood and fraud on the part of the adjust- 
ing agent, then it is not binding or conclusive on any one, and this is 
a fact for the jury.” 

In the case at bar no falsehood or fraud was claimed against the 
adjusting agent, and the settlement admitted. There was, therefore, 
nothing for the jury to pass on, and the court did not err in arrest- 
ing the case from the jury and entering judgment for defendant. 

Judgment affirmed. 





